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PREFACE 


If  The  Sovereignty  of  the  British  Dominions  I  examined 
as  it  stood  in  1929  the  position  of  the  British  Dominions 
internationally  and  constitutionally  under  the  terms 
of  the  Imperial  Conference  Resolutions  of  1926,  and 
indicated  the  matters  in  which  they  still  fell  short  of 
full  external  and  internal  sovereign  authority.  The 
questions  involved  in  their  constitutional  aspect  were 
shortly  afterwards  made  the  subject  of  investigation 
by  experts  at  the  Conference  of  1929,  and  their 
.deliberations  were  accorded,  with  minor  changes, 
approval  by  the  Imperial  Conference  of  1930.  The 
Statute  of  Vyestminster,  drafted  to  give  effect  to  the 
changes  in  the  constitution  of  the  Empire  held 
desirable,  was  approved  by  all  the  Dominion  Parlia¬ 
ments  and  enacted  on  December  11,  1931,  by  the 
Parliament  of  the  United  Kingdom.  In  the  same  year, 
without  ostentation  and  without  any  communication 
to  that  Parliament,  vital  changes  were  effected  in  the 
mode  of  conducting  the  foreign  affairs  of  the  Irish  Free 
State,  which  established  the  external  sovereignty  of 
that  State  on  an  assured  footing  by  the  total  elimina¬ 
tion  of  the  British  Government  as  an  intermediary 
between  the  State  Government  and  the  King. 

These  two  events  render  it  desirable  to  attempt  to 


set  out  tie  main  features  of  tie  Constitutional  Law 
of  tie  Dominions,  using  tiat  term  in  tie  widest  sense. 
Tie  eianges  of  1931  iave  rather  complicated  than 
simplified  tie  structure  of  tie  Empire;  they  have  no 
doubt  relaxed  tie  bonds  of  imperial  unity  so  far  as 
form  is  concerned,  but  a  remarkable  step  to  counteract 
any  disadvantages  of  this  tendency  has  been  taken  by 
tie  determination  of  tie  Ottawa  Conference  on  August 
20,  1932,  to  estabisi  tie  doctrine  tiat  inter-imperial 
preferences  are  matters  outside  the  sphere  of  the  opera¬ 
tion  of  most  favoured  nation  clauses  in  treaties  with 
oreign  powers.  This  involves,  it  must  be  noted,  a 
renewed  affirmation  of  the  doctrine  of  the  Imperial 
onference  of  1926,  which  refused  to  admit  that  inter- 
imperial  relations  could  be  governed  by  the  terms  of 
the  Cojeriant  of  the  League  of  Nations  or  of  treaties 
concluded  under  the  auspices  of  the  League.  EconomiQ 
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select  those  of  most  importance  for  the  present  day, 
and  this  consideration  has  guided  me  in  the  choice  of 
topics  affecting  the  federal  constitutions,  which  of  late 
have  shown  developments  of  great  interest. 

For  much  help  in  the  preparation  of  this  work  I  am 
indebted  to  my  wife. 

This  work  was  completed  on  August  22  in  order  to 
include  the  record  of  the  constitutional  aspect  of  the 
Ottawa  Conference.  So  rapid  has  been  the  process  of 
printing,  thanks  to  the  skill  of  Messrs.  R.  &  R.  Clark, 
that  there  is  little  to  add.  The  British  Government  has 
fulfilled  its  duty  of  dealing  with  the  legal  position  of 
•Dominion  forces  when  visiting  this  country  by  intro¬ 
ducing  the  Visiting  Forces  (British  Commonwealth) 
Bill,  which  shows  the  mode  in  which  such  a  problem 
as  that  of  the  treatment  of  deserters  should  be  handled. 
Tlhe  latest  of  the  abortive  conferences  with  Mr.  De 
Valera  has  failed  to  end  a  tarifi  war  of  grave  conse¬ 
quence  to  both  countries,  but  the  memoranda  published 
on  October  29  reveal  the  British  Government  appealing 
with  some  inconsistency  to  international  law  in  support 
of  its  claim  that  the  financial  settlements  of  1923  and 
1926  required  no  ratification .  Mr.  De  V alera  on  the  other 
hand  relies  on  a  fundamental  constitutional  doctrine, 
the  rule  that  an  engagement  by  a  minister  is  subject 
to  the  approval  of  Parliament,  and  denies  that  the 
action  of  the  Free  State  Parliament  in  respect  of  the 
agreements  amounts  to  a  confirmation  of  either.  It 
is  clear  that  a  grave  error  was  committed  when  the 
final  financial  settlement  with  the  Free  State  was  not 
cast  into  treaty  form  and  formally  approved  by  both 
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Parliaments,  and  it  may  be  hoped  that  a  dispute  on 
which  so  much  can  be  pleaded  on  both  sides  may  soon 
be  settled  in  a  prudent  spirit  of  reconciliation. 

The  Ottawa  Agreements  have  elicited  in  tlie  Do¬ 
minions  a  mixed  response.  In  Australia  and  New  Zea¬ 
land  they  have  been  denounced  as  endangering  the 
protective  policy  of  these  countries,  and  have  been 
defended  by  Mr.  Lyons  and  Mr.  Forbes  on  the  score 
that  in  principle  nothing  is  changed.  In  Canada  Mir. 
Mackenzie  King  has  disapproved  the  scale  of  conces¬ 
sions  to  the  United  Kingdom  and  deprecated  the  spirit 
of  hard  bargaining  involved,  while  General  Smuts  has 
deplored  the  failure  to  attain  greater  concessions  for 
the  Union.  Mr.  Scullin  has  emphasised  the  constitu¬ 
tional  objection  to  any  effort  to  bind  future  Parlia¬ 
ments,  and  unquestionably,  in  view  of  the  brief  dura¬ 
tion  of  the  Commonwealth  Parliament,  the  period  of 
five  years  is  open  to  criticism  of  a  much  more  serious 
kind  than  that  pressed  by  Sir  Herbert  Samuel  in  the 
case  of  the  United  Kingdom.  It  must  be  notx'.d  that  tlu'. 
impression  appears  to  be  general  that  a  new  I’arlianumt 
will  be  free  to  refuse  to  continue  the  .agreements  in 
operation  if  they  are  deemed  to  run  counter  to  national 
interests.  If  this  is  the  case,  the  distinction  between 
them  and  international  obligations  becomes  very 
marked,  and  it  is  significant  that  no  provision  is  made 
in  them  for  settlement  of  differences  of  view  by  any 
form  of  arbitral  tribunal.  The  discussions,  however, 
have  made  it  clear  that  too  much  stress  must  not  be 
laid  on  the  compacts  as  preventing  the  disruption  of 
an  Empire  whose  bonds  are  now  dangerously  weak. 
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CHAPTER  I 


THE  DEVELOPMENT  OF  DOMINION  AUTONOMY 

The  war  of  1914-18  was  responsible  for  the  definite  Chapter 
raising  in  an  acute  form  of  the  status  of  the  British 
self-governing  Dominions  both  as  regards  the  United 
Kingdom  and  the  other  states  of  the  world.  It  is  true 
that  the  questions  which  came  to  be  raised  by  the  war 
would  in  due  course  have  demanded  solution,  but  the 
time  for  such  action  might  long  have  been  postponed 
if  the  Dominions  had  not  been  compelled  to  realise 
their  essential  imphcation  in  world  affairs  and  their 
complete  dependence  in  many  vital  matters  on  the 
United  Kingdom.  The  regime  of  responsible  govern¬ 
ment,  which  had  been  recommended  by  Lord  Durham 
and  which  had  been  put  into  effective  operation  by 
Lord  Elgin  in  Canada  in  1847,  was  one  essentially 
adapted  to  times  of  peace,  for  under  such  conditions 
it  was  possible  for  the  Dominions  to  achieve  almost 
complete  internal  autonomy  without  raising  funda- 
,  mental  issues  between  them  and  the  United  Kingdom. 

Lord  Durham’s  proposals  seemed  to  offer  a  solution  to 
the  difficult  question  of  the  relation  of  an  overseas 
European  population  to  the  mother  country;  self- 
government  was  speedily  extended  to  the  other  pro¬ 
vinces  of  British  North  America  and  to  Newfoundland; 
in  1855-56  it  became  operative  in  New  South  Wales, 
Tasmania,  and  South  Australia,  and  in  New  Zealand; 
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Chapter  it  was  granted  to  Queensland  on  separation  from  New 
— _  South  Wales  in  1859,  to  Western  Australia  in  1890, 
and  to  the  Cape  of  Grood  Hope  and  Natal  in  1872 
and  1893  respectively.  In  the  South  African  cases  the 
grant  involved  a  new  principle,  for  the  population  was 
predominantly  non-European,  and  the  interests  of 
the  natives  were  by  the  grant  inevitably  placed  in  the 
hands  of  the  local  European  minorities.  Despitci  tlie 
difficulties  arising  from  this  cause,  responsible  govc'.rn- 
ment  was  held  to  be  the  one  mode  by  which  the;  c.on,- 
quered  republics  in  South  Africa  could  be  attacfiod  to 
the  Empire,  and  the  Transvaal  and  the  Orange',  Itivin- 
Colony  received  this  form  of  government  in  I90()  -7. 
Nor  was  there  any  reluctance  on  the  part  of  tlu',  lJnit(‘,d 
Kingdom  to  strengthen  the  autonomous  units  whidi 
it  had  brought  into  being.  Though  federation  would 
manifestly  strengthen  them  in  any  dealings  with 
United  Kingdom,  the  British  CovcM'urne.nt  was  in  larger 
measure  responsible  for  the  federation  of  Canada  in 
1867,  for  that  of  Australia  in  1900,  and  the  Union  of 
South  Africa  in  1909. 

In  the  grant  of  responsible  government  as  conceived 
by  Lord  Durham  there  was  involved  no  idea  of  the 
surrender  of  the  sole  sovereignty  of  the  United  King¬ 
dom.  He  contemplated  no  inroad  on  the  paramount 
authority  of  the  Imperial  Parliament  and  the  Imperial 
Grovernment;  his  desire  was  that  they  should  confine 
their  action  to  matters  truly  imperial,  and,  having 
created  local  administrations,  leave  them  to  deal  un¬ 
fettered  with  all  matters  of  local  concern.  He  saw  that 
the  struggle  in  Canada  was  largely  waged  over  issues 
of  patronage  and  expenditure  on  local  objects  in  which 
the  Imperial  Crown  had  no  special  interest,  and  he 
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proposed  that  all  such  questions  should  be  dealt  with 
by  local  ministries  framed  on  the  British  model  which 
would  thus  express  the  will  of  the  electorate  from  time 
to  time.  But  he  would  have  reserved  from  colonial 
ministries  matters  of  the  utmost  importance,  including 
control  of  their  land  policy,  of  their  trade  relations  with 
the  Empire  and  foreign  countries,  including  issues  of 
coinage  and  shipping,  of  their  constitutions,  of  their 
foreign  relations  and  defence.  The  Imperial  Government 
was  early  persuaded  that  land  policy  could  not  be  re¬ 
served  without  destroying  the  local  autonomy  which  it 
proposed  to  grant.  But  in  other  matters  it  shared  the 
views  of  Lord  Durham,  which  in  fact  did  not  run  widely 
counter  to  colonial  opinion.  Even  the  protagonists  of 
the  colonial  claims  in  the  American  revolutionary 
movement  had  been  prepared  to  admit  the  right  of 
the  British  Parliament  to  regulate  trade  as  a  matter 
of  general  interest  and  convenience,  and  many  of  them 
had  defended  the  navigation  laws  as  an  integral  part 
of  the  imperial  commercial  system.^ 

It  was  not  long,  however,  before  the  idea  of  com¬ 
mercial  control  had  to  be  modified  in  essentials.  The 
abandonment  of  the  British  system  of  protection  with 
preference  for  the  colonies  evoked  demands,  which 
could  not  in  fairness  be  resisted,  for  the  repeal  of  the 
navigation  laws  in  1849,  and  in  1859  the  Colonial 
Secretary  was  fain  to  admit  the  absolute  right  of 
Canada  to  raise  her  tariff  against  British  imports. 
Though  the  general  control  of  shipping  was  retained,  the 
colonies  were  permitted  to  regulate  their  own  registered 
shipping  in  1864,  and  in  1869  to  deal  with  their  coasting 
trade.  Moreover,  the  retention  of  supreme  authority 

Keith,  Constitutional  History  of  the  First  British  Empire,  pp.  377  . 
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Chapter  over  other  f orms  of  shipping  was  approved  by  a  Colo  nial 
__  Merchant  Shipping  Conference  of  1907.  With  abandon¬ 
ment  of  control  of  commerce  went  control  o  ver  customs 
regulations  and  the  postal  services.  Still  more  striking 
was  the  surrender  of  any  control  ovtvr  inunigratuon  rc'.- 
striction;  the  idea  that  any  British,  subj(',ct,  or  at,  le.ast 
any  European  British  subject,  should  becntatle.d  1,0  ftra^ 
entry  into  any  part  of  the  Britisli  Dotninions  wa,s 
surrendered  by  1901.  In  the  field  of  c.opyright  a  long(n' 
battle  was  waged, ^  but  by  1911  tlu;  riglit  of  (w<'.ry 
Dominion  to  complete  self-deter.mina,tion  wa,s  c.on- 
ceded.  Even  control  over  constitutionaJ  cba,ng(>.  wa.s 
relaxed;  while  the  constitxition  of  Canada,  of  1 8()7  ma,d('. 
no  provision  for  alteration  save  by  the  Iinpcuia,!  Ihrrlia,- 
ment,  that  of  the  Commonwealth  of  Austi-a,!ia,  a,s,sign(‘(l 
to  the  Commonwealth  Parliament  a,nd  i.he.  (tc.ctoiadn 
at  a  referendum  almost  unrestricted  pf)w<‘.r  of  (•lia,ng(\ 
The  decision  to  withdraw  imperial  forc,(bs  from  a, 11  pa,rl,s 
of  the  colonies  where  there  were,  no  specially  imp(>ria,l 
issues  to  be  safeguarded,  leaving  tlub  c,oloni(bs  1;o  wbc.ure, 
their  own  internal  defence,  wa,s  take.n  in  18(i()  70,  a,nd 
the  colonies  were  left  free  to  control  tlubir  own  loc,a,ily 
raised  troops.  Even  when,  as  in  Houth  Africa  ludil 
1921,  imperial  forces  had  to  be  retained,  f;he  local 
governments  exercised  supreme  authority  ovcii:  tlu' 
forces  which  they  raised.  More  difficulty  wa,s  pre,s(',td',cd 
by  naval  defence,  which  demanded  action  beyond 
territorial  limits  and  therefore  was  held  normally  to 
belong  to  the  imperial  power,  while  this  argnmcbut  wa,s 
reinforced  by  the  paramount  importance  of  uniformity 
in  naval  organisation  and  training.  Even,  however,  on 
this  score  the  British  Government  yielded:  the  Colonial 

^  Keith,  ResponsiUe  Government  in  the  Dominions  (ed.  1928),  ii.  953-60. 
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Conference  of  1907  saw  the  beginning  of  agreement  to  Chapter 
the  creation  of  local  squadrons  under  colonial  control, 
and  this  policy  was  fully  adopted  at  the  Naval  and 
Military  Conference  of  1909  and  the  Imperial  Confer¬ 
ence  of  1911d 

In  the  field  of  foreign  affairs  progress  was  not  less 
marked.  From  the  first  the  necessity  of  consulting  and 
if  possible  securing  colonial  concurrence  in  any  decision 
affecting  specially  the  colonies  was  frankly  conceded. 
Immediately  on  the  grant  of  self-government  to  New¬ 
foundland  Mr.  Labouchere  assured  the  government  that 
no  agreement  affecting  the  treaty  rights  of  France  would 
be  arrived  at  without  consultation.  For  a  time  the  British 
Government  exercised  unfettered  authority  in  the  con¬ 
clusion  of  comniercial  treaties  for  the  whole  of  the 
Empire.  But  soon  this  practice  ceased;  first  the  colonies 
were  given  the  option  of  separate  adherence  to  such 
treaties;  then  there  was  obtained  the  right  of  separate 
withdrawal,  and  in  1895  there  was  finally  recognised 
the  right  of  every  colony  to  have  special  commercial 
treaties  negotiated  for  it,  subject  to  concurrence  by  the 
British  Government  in  the  action  and  to  certain  safe¬ 
guards  for  the  interests  of  other  parts  of  the  Empire. 
Political  treaties  of  a  general  character  long  remained 
outside  the  purview  of  the  colonies,  but  at  the  Imperial 
Conference  of  1911  the  issue  was  raised  in  connection 
with  the  Declaration  of  London,  and  a  promise  given 
that  the  Dominions  should  be  consulted  in  future  so  far 
as  practicable  regarding  such  treaties  as  might  be 
framed  at  The  Hague  Conferences  or  otherwise.  Yet  it 
was  of  the  utmost  significance  as  a  sign  of  the  reluct¬ 
ance  of  the  premier  Dominion  to  enter  this  field  that 
^  Keith,  The  Sovereignty  of  the  British  Dominions,  chap.  vi. 
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Chapter  Sir  Wilfrid  Laurier  insisted  on  negating  any  right  of 
__  the  Dominions  to  be  consulted  on  issues  of  foixiiun 

O  ■ ' 

policy  in  general  as  opposed  to  those  affecting  directly 
the  Dominions.  Consultation  would,  inliis  view,  involve 
responsibility  on  the  Dominions,  and  Canada,  was  not 
yet  prepared  to  accept  such  responsibility.  II is  ideal, 
it  was  clear,  was  the  highest  measure  of  self-d(;termina- 
tion  for  the  Dominion,  and  a  resolute  opposition  to  any 
tendency  to  engage  Canada  in  the  external  alTairs  of 
the  United  Kingdom  and  to  impose  upon  her  burdens 
which  would  divert  her  energies  from  the  prime  task  of 
perfecting  her  internal  organisation. ^ 

Nor  was  the  view  of  Canada  isolated.  Mr.  Fisher  for 
Australia  might  desire  that  the  Commonwealtli  should 
be  placed  in  direct  communication  with  the  Foreign 
Secretary,  but  his  view  was  isolated.  Tiu',  wi<h*.r  s[)h(‘re 
of  foreign  relations  had  no  interest  for  the  Union,  Ne.w 
Zealand,  or  Newfoundland,  which,  proved  to  Ix^  content 
with  the  autonomy  they  possessed.  It  is  signiiica,nt  that 
General  Botha  rebuked  with  point  and  asperity  the 
effort  of  the  Nationalist  press  in  the  Union,  to  chritn  that 
the  Dominions  could  claim  to  stand  neutral  in  Briti.sh 
wars,  and  the  suggestion  received  no  sympathy  from 
the  other  Premiers  present  at  the  Conference. 

Questions  of  external  relations,  however,  were  des¬ 
tined  to  destroy  the  attitude  of  satisfaction  with  the 
status  quo  evinced  by  the  Conference  of  19.11.  The 
Canadian  Government  had  concluded  an  arrangement 
for  reciprocity  with  the  United  States.  That  its  opera¬ 
tion  might  serve  to  weaken  or  even  destroy  the  ties 
between  Canada  and  the  Empire  was  suggested  by 
American  comments,  and  the  fear  ultimately  secured 

^  o%t.  cliap,  XV. 
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the  defeat  of  the  ministry  and  brought  Mr.  R.  Borden  Chapter 

into  power.  Mr.  Borden  inaugurated  a  new  ideal  of  im-  - 

perial  relations,  that  of  Dominion  sovereignty  coupled 
with  co-operation  with  the  United  Kingdom  on  the 
footing  of  equality,  replacing  the  narrower  aim  of  Sir 
Wilfrid  Laurier  to  secure  local  autonomy  and  to  remain 
aloof  from  implication  in  world  affairs.  Bor  the  moment 
Mf.  Borden  accepted  as  the  only  practicable  policy,  in 
view  of  the  urgent  menace  of  German  naval  strength, 
the  plan  of  a  monetary  contribution  to  the  British 
navy  in  lieu  of  seeking  to  create  a  Canadian  navy,  hut 
he  coupled  this  proposal  with  a  demand  for  a  voice  in 
the  determination  of  imperial  policy,  for  which  purpose 
the  British  Government  offered  to  enter  into  full  dis¬ 
cussions  with  a  minister  of  the  Dominion  Government 
to  he  stationed  in  London.  Liberal  hostility  induced  the 
Senate  to  reject  his  proposal  of  pecuniary  aid,  and  the 
adyent  of  war  for  a  time  rather  emphasised  the  de¬ 
pendence  of  the  Dominions  on  the  United  Kingdom. 
Though  they  approved  ex  post  facto  the  British  decision 
to  share  in  the  war,  they  recognised  that  they  would 
in  any  case  have  been  involved  in  it,  and  they  found  it 
necessary  to  place  their  forces,  naval  and  mihtary 
alike,  under  the  supreme  command  of  the  British 
commanders-in-chief,  war  forbidding  the  possibility  of 
the  exercise  of  independent  authority. 

The  Dominions,  however,  were  soon  to  reassert  their 
distinctive  character  and  their  autonomy,  nor  was  the 
British  Government  reluctant  to  assure  their  position. 

In  the  expedient  of  the  War  Cabinet  it  found  a  means 
of  associating  the  representatives  of  the  Dominions 
with  British  statesmen  in  deciding  on  the  direction  of 
the  war  and  the  issues  of  peace,  and  it  concurred  with 


10  CONSTITUTIONAL  LA  TV  OF  BRITISH  UON/N/ONS 

Chapter  the  Dominions  in  declaring  at  the  War  don  t*. fence  of 
_  1917  that  a  Constitutional  Conforenc(>.  should  1)(>,  ludd 

after  the  close  ol  hostilities  to  recast  the  constitution 
of  the  Empire  on  the  basis  of  the  ma,in|,ena,nce.  of  f,h(^ 
autonomy  of  the  Dominions.  Even  during  (;h(., 
of  hostilities  1  Sir  R.  Borden  was  adile  i;o  s(>.euri>,  for 
Canada  virtual  control  of  her  own  division,  arid  witli 
the  aid  of  Mr.  Hughes  and  Cenei'a,!  Smuts  h((  seerired 
from  the  British  (lovernment  and  the  allied  [lowiu's 
acceptance  of  the  right  of  the  Dominions  to  disihiel; 
representation  at  tlu'.  Peace  Conference  of  ,1 9 1 9,  and  Bu'. 
vital  concession  of  separate  membership  of  the  la'agm^ 
of  Nations  with  its  implication  of  international  stakis. 
This  success  was  followed  by  insistence  on  the  with¬ 
holding  of  the  formal  British  ratific.ation  of  tin',  p.aun 
treaties  until  Dominion  concurrence  had  Ixien  siuainul, 
and  in  1920  Sir  R.  Borden’s  efforts  were  crowned  by 
the  concession  by  the  British  Govermmmt  of  tiu',  righ't 
of  the  Dominion  to  have  a  Minister  Phuiiiiote.nkary 
accredited  to  the  President  of  the  United  Mta,tes  in 
order  to  represent  at  Washington  those  interests  which 
were  distinctively  Canadian. 

The  Imperial  Conference  of  1921  seemed  iiuhuul  to 
arrest  development.  Sir  R.  Borden  had  been  c.onifxdli'.d 
to  resign  office  on  the  score  of  ill-licalth,  and  Mr.  1 1  ugIi('.H 
for  Australia  contended  with  effect  that  the  I  lomitdons 
had  achieved  all  the  power  they  could  (h'.sire,  a,nd  had 
no  more  worlds  to  conquer.  This  viinv  prevailed  and 
constitution-making  was  declared  to  be  unn(',e,e.,ssa.ry, 
despite  the  objections  raised  by  General  Bmuts.  Tlui 
position  of  that  statesman  is  easily  explained  by  the 
circumstances  of  the  Union  of  South  Africa.  During  the 

Keitli,  War  Government  of  the  British  Dominions,  p.  85. 


THE  SOVEREIGNTY  OF  THE  DOMINIONS 


II 


peace  conference  the  British  Government  had  re j  ected  Chapter 
the  demand  of  a  delegation  representing  the  Dutch  of  __1_ 
the  Transvaal  and  the  Orange  River  Colony  who  de¬ 
manded  the  restoration  of  their  independence  as  logic¬ 
ally  the  sequel  to  the  declarations  of  the  allies  as  to 
the  right  of  national  self-determination.  On  his  return 
to  Africa  after  the  peace  conference  General  Smuts  had 
preached  the  doctrine  that  the  Dominions  had  won  by 
the  treaty  of  Versailles  and  membership  of  the  League 
the  position  of  fully  sovereign  states  connected  with 
the  United  Kingdom  only  through  the  possession  of  a 
common  sovereign.  The  legal  structure  of  the  Empire 
clearly  was  inconsistent  with  this  view,  and  it  was 
natural,  therefore,  that  in  1921  the  voice  of  General 
Smuts  should  be  raised  in  favour  of  a  new  definition 
of  imperial  relations.  What  then  he  failed  to  bring 
about  was,  however,  not  long  to  be  delayed,  and  it  was 
furthered  in  the  highest  degree  by  the  creation  in  1921- 
19*22  of  the  Irish  Free  State.  The  mode  of  bringing  the 
State  into  being  was  unique:  the  Articles  of  Agreement 
for  a  Treaty  of  December  6, 1921,  were  made  between 
members  of  the  British  Government  and  persons  who 
purported  to  act  as  the  Government  of  Ireland,  but 
who  had  prior  to  the  treaty  no  legal  status  of  any  kind, 
and  in  fact  were  simply  British  subjects  in  rebelhon 
against  the  Crown.^  A  State  whose  origin  was  so  striking 
was  not  likely  to  assent  to  the  adequacy  of  legal  forms 
which  owed  their  existence  to  conditions  long  since 
obsolete.  The  model  of  Canada  had  been  chosen  as  that 
to  determine  the  powers  of  the  new  State.  Canada  re- 
^  Keith,  0^.  cit.  pp.  230--33. 

Contrast  Rynne,  Die  vdlkerrecMUcJie  Stellung  Irlands,  pp.  44  ff.,  who 
claims  State  rank  for  Ireland.  But  see  H.  Walter,  Die  Stellung  der 
Dominien  im  Y erf assungssy stem  des  hritischen  Beiches,  pp.  16-18. 
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Chapter  framed  from  creating  the  legation  at  Wasliington  which 
_  had  been  conceded  in  1920,  but  the  Fix'.e  8tate  intii.stod 
on  exercising  the  right  to  acc.rcdit  a  Minis!, (o-  in  1924, 
and  challenged  the  existing  theory  of  imp(',ri;il  rela,- 
tions  by  claitning  that  the  Article, s  of  1921  fornn'd  a,n. 
international  treaty  of  the  type  which  under  Ai'l,ic,|(',  18 
of  the  Covenant  of  the  League  of  Na,tion,s  nuist,  in 
order  to  be  valid,  be  registered  with  tlu',  la^agiK'. 
tariat.  d his  contention  the  .1  .).riti,sh  ( h ) v(U'n ni (ai (,  ( hauei  1 
but  Canada  also  proved  to  dis,sait',ish(vl  witli  the 
international  status  of  the  lOonuniontS.  Mr.  Matckenzii’! 
King  1  admitted  that  the  power  of  tlie  K  ing  on  t,h('. 
advice  of  the  British  ministry  to  declarx;  wa,r,and  nnilce 
peace  enabled  him  on  that  advicic  to  (lonchah',  the 
treaty  of  Lausanne  and  to  ratify  it  so  tha,l;  ( liuiada,  was 
bound  by  it.  But  he  insisted  that,  a,s  Ca,na,(lia,n  phoiipo- 
tentiaries  had  not  been  invited  to  a, id  in  l,h('.  conc.lu.sion 
of  the  treaty,  Canada  was  under  no  ol)ligai(iion  aictivi'ly 
to  maintain  the  binding  fori^e  of  fihe  (ioni[)a,(‘l',  if  il-s 
terms  should  be  violated  by  Turkey.  Ca,na,(la,  a,l.so  wa„s 
dissatisfied  with  the  status  of  tfio  (iovornor-(huicra,l  us 
the  result  of  the  claim  of  Lord  Byng  in  .I92()  to  exenase 
a  wider  discretion  in  the  matter  of  granting  a  dissolu¬ 
tion  than  was  in  practice  assumed  liy  the  King  in  I, he 
United  Kingdom.  The  claim.s  of  Cana, da,,  the  Irisli 
State,  and  the  Union  thus  converged  in  a,  demand  for 
reconsideration  of  the  constitutional  la,w  of  the  Ihnpire, 
and  the  Imperial  Conference  of  1!)20  “  met  thes(>  ehdnis 
in  the  amplest  manner.  The  Conference  field  itself  [ire- 
pared  to  define  the  position  and  mutual  ndation  of  i,he. 
group  of  self-governing  communities  composed  of  C  rent 

1  Keith,  aiid  Documents  on  the  British  Dominions  1018  - 

1931,  pp.  322fi.  2  pp.  101-70. . 
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Britain  and  the  Dominions;  “They  are  autonomous  Ckapter 

communities  within  the  British  Empire,  equal  in  status,  _ L 

in  no  way  subordinate  one  to  another  in  any  aspect  of 
their  domestic  or  external  affairs,  though  united  by  a 
common  allegiance  to  the  Crown,  and  freely  associated 
as  members  of  the  British  Commonwealth  of  Nations”. 

This  vital  declaration  was,  however,  not  intended  to 
ignore  facts.  “The  principles  of  equality  and  similarity 
appropriate  to  status  do  not  universally  extend  to 
function”,  and  questions  of  diplomacy  and  defence  in 
special  required  flexible  machinery  which  could  from 
time  to  time  be  adapted  to  the  changing  circumstances 
of  the  world. 

The  Conference  of  1926,  while  it  adopted  this  vital 
doctrine  of  equality  in  status,  could  only  indicate  the 
matters  on  which  action  would  be  requisite  in  order  to 
bring  legal  forms  into  accord  with  it.  It  recognised  that 
expert  advice  would  be  requisite  before  action  could  be 
taken,  and  a  Conference  of  experts  in  1929^  took  up 
the  task.  It  interpreted  its  mandate  in  the  widest  spirit, 
disregarding  the  more  cautious  suggestions  of  the  Con¬ 
ference  of  1926.  Some  misgiving  was  created  by  its 
findings  in  Canada,  Austraha,  and  New  Zealand,  but 
the  Imperial  Conference  of  1930  in  substance  approved 
its  views,  and  the  Imperial  Government  undertook  to 
secure  the  legislation  necessary  to  give  effect  to  the 
Conference  resolutions  when  these  had  been  approved 
by  the  Dominion  Parliaments.  This  preliminary  was 
duly  accomplished,  and  the  Statute  of  W estminster  was 
finally  assented  to  by  the  King  on  December  11,  1931.^ 

1  Keith,  Speeches  and  Documents  on  the  British  Dominions,  1918- 
1931,  pp.  173-205.  ^  Ibid.  pp.  231-307. 


CHAPTER  II 


INTERNAL  SOVEREIGNTY  AND  THIS  STATUTI5  OP 
WESTMINSTER 

Chg)tcr  The  Statute  is  not  a  revolutionary  nu'.asuiv.  It  iTpre.- 
_  sents  the  outcome  of  a  long  procvss  of  <l('.v<R)i)nu‘.n(; 
under  which  the  Dominions  had  achit'.vc'.d  almost  full 
autonomy  as  regards  internal  affairs,  aaid  its  im|)ort- 
ance  lies  mainly  in  the  fact  tliat  it  (vstahlislu^s  as  la,vv 
what  had  before  rested  on  convimtion.  The  sys(.em  (d' 
responsible  government  in  the  colonies  ivsl-ed  e,ss('.idl- 
ally  on  a  division  in  exercise  of  the  aaitliority  of  (b.^ 
Crown.  The  executive,  legislati  vc'.,  am  I  j  ml  ieial  fii  mdlons 
of  the  Crown  were  exerclsiHl  in  pa,H;  on  tin',  advien  a, mi 
authority  of  colonial  ministries,  legislatures,  and  j  mlgn^s, 
m  part  on  the  authority  of  the  fmfxuhil  Covin-nment, 
the  Imperial  Parliament,  a, ml  the,  dmlieial  Commitb'e 
of  the  Privy  Council.  The  whole  syste.m  of  the  evolu¬ 
tion  of  responsible  government  lay  in  the.  tra,usf(vr  of 
effective  authority  from  the  lattci;  to  the*,  fornun- 
instrumentalities.  The  vital  step  in  the  ereallon  of 
responsible  government  was  the  decision  of  the,  liritish 
Government  to  transfer  executive  authority  from  t,h(\ 
Governor,  chosen  by  it  and  irresponsible  to  the  colonial 
legislature,  to  ministers,  who  should  on  the  .British, 
system  represent  the  will  of  the  majority  of  the  lower 
house  of  the  legislature.  As  a  logical  consequence,  the 
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control  over  the  passing  of  colonial  legislation,  hitherto  Ciiapter 

freely  exercised  by  disallowance  of  colonial  acts,  or  re-  - 

fusal  to  assent  to  reserved  bills  of  colonial  legislatures, 
was  relaxed  in  all  matters  not  of  vital  imperial  concern. 
Contemporaneously  the  appointment  of  judges  was  left 
in  the  hands  of  colonial  ministries,  and  their  removal 
made  subject  to  the  resolutions  of  colonial  legislatures. 

The  British  Government  thus  ceased  to  have  any  con¬ 
trol  over  judicial  appointments,  but  supervision  of 
judicial  decisions  was  still  preserved  through  the 
medium  of  the  appeal  permitted  to  the  Judicial  Com¬ 
mittee  of  the  Privy  Council.  No  effort  was  made  to 
limit  by  law  the  measure  of  the  Governor’s  obhgation 
to  accept  ministerial  advice.  Austrahan  proposals  in 
1853-55  to  limit  the  matters  in  which  colonial  legisla¬ 
tion  might  be  disallowed  by  the  Crown  were  negatived, 
and  the  whole  procedure  was  governed  by  a  flexible 
practice  which,  with  the  passage  of  years,  essentially 
freed  the  colonies  from  external  control.  In  the  same 
way  the  exercise  of  the  supreme  powers  of  the  Imperial 
Parliament  was  restricted  by  practice  to  cases  where 
legislation  was  desired  by  the  colonies. 

This  conventional  limitation  of  imperial  control 
nevertheless  left  in  being  a  mass  of  legal  restrictions 
which  might  be  deemed  to  fetter  the  Dominions.  To 
claimants  of  national  sovereignty  hke  Mr.  Cosgrave, 
General  Hertzog,  or  Mr.  Mackenzie  Bang,  these  restric¬ 
tions  presented  an  inconvenient  anomaly,  and  it  was 
the  work  of  the  Conferences  from  1926  to  1930  and  the 
Statute  of  Westminster  to  abolish  them,  so  that  the 
internal  sovereignty  of  the  Dominions  might  stand  out 
unquestioned.  The  issues  affected  were  complex,  and 
even  yet  the  establishment  of  complete  sovereignty  in 
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Chapter  the  sense  of  independence  of  imperial  intervention  is 
_1  not  wholly  complete.  But  the  essential  elements  of  such 
sovereignty  have  been  attained. 

(1)  The  position  of  the  Glovcrn  or -General  of  tlu'. 
Dominions  served  originally  as  the  essential  m(>.a,ns  of 
control  of  the  local  executive  by  the  Crown.  Wlu'.n 
responsible  government  was  aticorded,  Ids  functions 
assumed  a  clear  dualism.  In  the  main  In*.  a,c,t(al  a,s  tlu^ 
constitutional  head  of  the  govc'.rnnient,  a.dvis('.(l  by 
ministers  as  is  the  Crown  in  tlie  United  Kingdom.  Bid, 
he  had  also  to  play  the  part  ol,  in,t(n'nuMiiairy  lad^wtum 
the  local  and  the  imperial  autlioritios^  and  owi^d  his 
appointment  to  the  Imperial  Govcvrunund;,  l)y  whose*, 
advise  he  could  be  removed  from  odice.  The  c.ombina- 
tion  of  functions  had,  and  has,  supporbii-s  in  tlu', 
Dominions,  but  the  Conference  of  192G,  no  doubt 
moved  in  part  by  the  constitutional  dispulx',  in  Canada, 
in  that  year  between  Lord  Byng  a,nd  Mr.  Ma(lc(mz;i(‘. 
Iving  over  the  issue  of  the  grant  of  a  dissolution, 
adopted  a  resolution  which  dcdarv.d  that  tlie  position 
of  the  Governor-General  towards  the,  ad nd  id, stration 
was  analogous  to  that  of  the  King  towards  the  goveun- 
ment  of  the  United  Kingdom,  and  as  a  corolhuy  it  wa,s 
compelled  to  recognise  that  it  was  inconsistent  to  com¬ 
bine  this  constitutional  function  with  the  duti('„s  of  a 
representative  of  the  British  Government,  in  any  case 
at  least  where  the  Dominion  Government  ol)jec't(Hl  to 
such  a  combination  of  functions.  This  was  foil  owed  by 
the  restriction  of  the  Governor-General  of  the  Union  of 
South  Africa,  the  Irish  Free  State,  and  Canada  to  local 
fonctions  only,  but  the  appointment  of  the  Governor- 
General  to  represent  the  King  still  remained  under  the 
control  of  the  British  Government,  though  the  practice 
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had  long  prevailed  to  consult  the  Dominion  concerned  Chapter 

before  any  appointment,  and  the  first  Governor-  - 

General  of  the  Irish  Dree  State  had  been  virtually 
selected  by  the  Irish  Government.  The  Conference  of 
1930,  however,  reviewed  this  issue,  and  arrived  at  the 
conclusion  that  the  appointment  was  a  matter  between 
the  King  and  the  Dominion  Government,  which  might 
or  might  not  use  the  British  Government  as  a  channel 
of  communication  with  the  King  in  regard  to  the 
matter.  The  decision  was  followed  by  the  appointment 
by  the  King,  on  the  formal  advice  of  the  Prime  Minister 
of  the  Commonwealth,  of  Sir  Isaac  Isaacs,  the  Chief 
Justice,  to  be  Governor-General.  The  appointment  was 
admittedly  not  advised  by  the  British  Government, 
nor  was  it  wholly  approved  in  Australia,  where  the 
opposition  expressed  dissent.  The  issue  of  the  legahty 
of  any  appointment  made  otherwise  than  on  the  advice 
of  the  Imperial  Government  was  sharply  contested  in 
the  .Commonwealth,^  but  doubtless  without  sufficient 
ground.  The  Constitution  does  not  require  specifically 
that  a  British  minister  should  recommend  the  appoint¬ 
ment,  and  the  King  clearly  can  act  on  the  advice  of  an 
Australian  minister  if  he  thinks  fit.  There  arose,  indeed, 
a  techiucal  difficulty  in  the  fact  that  under  the  preroga¬ 
tive  Letters  Patent  creating  the  office  of  Governor- 
General  the  appointment  was  required  to  be  made 
under  the  signet,  and  this  was  controlled  by  a  Secre¬ 
tary  of  State.  The  necessity  of  using  this  form  rendered 
the  co-operation  of  the  Secretary  of  State  for  Dominion 
Afiairs  necessary,  but  his  accord  was  really  formal,  and 
there  is  no  legal  difficulty  in  amending  the  Letters 

1  Mr.  Latham,  December  6,  1930,  in.  House  of  Representatives.  But 
see  Keith,  Journ,  Comjp.  Leg.  xiii.  259,  260. 
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Chapter  Patent  to  abolish  the  use  of  the  signet  and  tlve  formal 

_ 1  intervention  of  any  British  minister.  In  (vlTe.et,  the,r('.- 

fore,  the  Governor- General  is  the  free  c.hoicv,  of  tlic. 
Dominion  Government,  subject  only  to  tlu;  concu  rrmice 
of  the  King,  who  on  the  principles  of  ministerial 
responsibility  is  bound  to  accc'.pt  tiu',  ;ulvicv  of 
ministry  if  persisted  in.  In  this  way  tlu',  s(d('c.tion  of 
Lord  Bessborough  as  the  Governor-G('iu',ra,l  of  (G,nada, 
on  February  9,1931,  was  made  on  the  sole  responsibility 
of  the  Dominion  Government. 

It  follows  inevitably  that  the  p()W('.r  of  scic.iiring  (fu; 
removal  of  a  Governor-General  b(^lor(^  the.  <“..xpiry  of 
the  normal  term  of  office  (five  yea,rs)  r('.si,s  with  Uk', 
Dominion  Government,  a  fact  of  course  which  dilh'.r- 
entiates  his  position  vitally  from  tha,t  of  tlu^  King  in 
the  United  Kingdom,  and  is  in  some  imaisuix'.  inc.on- 
sistent  with  the  parallel  drawn.  b(',tw(',('.n  lilu',  oHic.c'.s  l)y 
the  Conference  of  1926.  The  right,  liow<'.v(n\  of  the 
ministry  to  advise  removal  and  tlui  f)ra,c.(ic,aJ  lUMU'.ssity 
of  the  King  to  act  on  such  advice  were',  a,ss(a-t('.d  in  d  uly 
1932  by  the  Governor-General  of  tiui  Iiish  St, ado 

when  protesting  against  the  studicHl  disc.ourb^sy  shown 
to  him  as  the  King’s  representativci  by  the.  ministry  of 
the  Free  State.  The  position  is  of  tin',  higln^sl;  im¬ 
portance,  for  it  reveals  the  fact  that  tiu'.  Dominions 
enjoy  now  virtually  unfettered  freedom  in  sc.Icc.ling 
and  removing  the  head  of  the  exccaitive,  subje.c.t  oidy 
to  such  moderating  influence  as  might  bo  (',X('.rc.ised  by 
the  King,  by  whom  appointment  and  rennova,!  must 
formally  be  approved.  In  neither  casci  ne.cd  tin',  Itn- 
perial  Government  now  be  consulted,  nor  n(',(>,d  it  Ixi 
accorded  any  right  to  intervene. 

(2)  The  change  in  the  position  of  the  Governor- 
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General  resolved  on  by  tbe  Conference  of  1926  raised  Chapter 

immediately  tbe  issue  of  tbe  exercise  of  tbe  power  - 

vested  formally  in  bim  regarding  tbe  reservation  of 
bills  for  tbe  signification  of  tbe  royal  pleasure.  Tbe 
right  to  reserve  bills  was  obviously  a  valuable  instru¬ 
ment  in  tbe  control  of  Dominion  legislation.  Tbe 
Governor-General  bad  no  doubt  tbe  power  to  refuse 
assent,  but  sucb  refusal  was  obviously  a  drastic 
measure  wbicb  would  be  gravely  resented  and  would 
render  relations  between  tbe  ministry  and  tbe  Governor- 
General  difficult.  By  reserving  a  bill,  on  tbe  other  band, 
tbe  decision  as  to  final  assent  was  left  to  tbe  Crown  on 
the  advice  of  the  British  Government.  In  practice,  that 
Government,  if  it  bad  good  reason  to  suggest  objections 
to  a  bill,  would  ask  that  these  alterations  should  be 
made,  and  agreement  would  be  reached  before  assent 
was  given.  The  control  exercised,  therefore,  bad  been 
reduced  from  a  dictatorial  attitude  to  one  of  representa¬ 
tions,  but  tbe  existence  of  tbe  power  was  obviously  a 
restriction  on  Dominion  sovereignty,  and  as  sucb  it 
was  examined  by  tbe  Imperial  Conference  of  1926.  Its 
opinion  was  guarded;  it  enunciated  tbe  doctrine  that 
it  was  tbe  right  of  tbe  Government  of  each  Dominion 
to  advise  tbe  Crown  in  all  matters  relating  to  its  own 
affairs,  and  that  consequently  it  would  not  be  in 
accordance  with  constitutional  practice- for  advice  to 
be  tendered  to  tbe  Crown  by  tbe  British  Government 
in  any  matter  appertaining  to  tbe  afitairs  of  a  Dominion 
against  tbe  view  of  tbe  Dominion  Government.  But 
this  view  was  not  made  applicable  to  provisions  em¬ 
bodied  in  constitutions  or  in  specific  statutes  expressly 
providing  for  reservation.  Tbe  omission  is  significant; 
tbe  Conference  was  not  prepared  to  assert  that  tbe 
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Chapter  British  G-overnment  was  not  entitled  to  advise  on  its 
iL  own  responsibility  on  such  vital  matters  as  constitu¬ 
tional  changes  or  Merchant  Shipping  bills. 

The  Conference  of  1929  took  a  further  step  towards 
Dominion  sovereignty.  It  recognised  that  it  was  not 
proper  for  the  Crown  to  issue  any  instructions  to  the 
Governor -General  as  to  reservation  of  bills,  which, 
therefore,  he  must  reserve,  if  at  all,  only  on  ministe.rial 
advice  or  on  some  other  constitutional  ground.  It  lu^ld 
further  that,  if  a  bill  were  reserved  in  this  way,  tin*, 
decision  as  to  its  fate  must  be  in  accordance  with  tlu-. 
views  of  the  Dominion  Government,  not  of  the  British. 
Government.  Even  as  regards  bills  reserved  under 
constitutional  or  other  statutory  provisions  the  ruk^ 
of  the  wishes  of  the  Dominion  Government  should  |)r('.- 
vail,  though  this  view  was  quahfied  by  the  use;  of  t!i(^ 
words  “in  general”.  The  Conference  of  1930  ac.ccpG'.d 
the  recommendations  of  1929,  and  the  doctrin<>,  that 
the  British  Government  should  not  exercise  its  judge¬ 
ment  as  to  reserved  bills,  if  any,  is  definitely  establisl  uk  ! . 

On  the  legal  side  of  the  question  the  position  is  not', 
yet  quite  satisfactory.  Assent  to  a  reserved  bill  must; 
be  expressed  by  Order  in  Council,  and  an  Oi'dor  in 
Council  is  still  passed  only  on  the  formal  request  of  a 
minister  of  the  Crown  in  the  United  Kingdom.  The 
omission  of  reservation  from  all  constitutions  and, 
statutes  is  therefore  desirable,  and,  as  the  Confer(vn(;(^ 
of  1929  pointed  out,  can  be  effected  by  local  or  impcirial 
legislation.  The  latter  ^  has  already  been  invoked  to 
render  needless  reservations  under  the  Merchant  Ship- 
ing  Act,  1894,  and  the  Colonial  Courts  of  Admiralty 
Act,  1890. 

^  Statute  of  Westminster,  1931,  ss.  5,  6. 
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Virtually,  it  appears,  the  Dominion  Parliaments  have 
received  or  can  take  effective  relief  from  the  inability 
to  complete  legislation  of  any  kind  in  the  Dominion. 
Pending  such  action,  certain  definite  restrictions  remain 
in  the  case  of  the  Commonwealth,  New  Zealand,  and 
the  Union;  Canada  and  the  Irish  Free  State,  on  the 
other  hand,  are  free  from  any  compulsory  reservation. 
The  Commonwealth  and  the  Union  alike  are  permitted 
by  their  constitutions  to  hmit  the  matters  in  which 
appeal  may  be  permitted  to  the  Judicial  Committee  of 
the  Privy  Council,  but  such  bills  must  be  reserved. 
The  South  Africa  Act,  1909,  provides  in  Section  64 
that  any  bill  repealing  or  amending  that  section,  or 
any  of  the  provisions  of  Chapter  IV.  of  the  Act  deabng 
with  the  House  of  Assembly,  and  any  bill  abolishing 
the  provincial  councils  or  abridging  their  powers  shall 
be  reserved.  It  was  also  specially  promised  by  the 
British  Government  when  the  Act  was  passed  that 
special  care  would  be  taken  to  secure  that  in  fact  the 
Governor-General  should  reserve  any  bill  restricting 
the  Cape  Native  franchise,  the  intention  then  being 
that  assent  to  such  a  measure  might  not  be  automatic. 
But  this  promise  must  be  regarded  as  superseded  by 
the  Conferences  of  1926-30.  In  New  Zealand,  under  the 
Constitution  Act,  1852,  any  bill  altering  the  Governor- 
General’s  salary  or  the  small  sum  secured  for  native 
purposes  must  be  reserved.  In  none  of  these  cases,  it 
will  be  seen,  is  any  essential  imperial  interest  involved, 
and  their  disappearance  would  simplify  the  legal 
position  and  remove  a  needless  formality. 

(3)  While  reservation  of  biUs  was,  at  the  time  when 
the  Conference  of  1926  met,  an  essential  element  of  the 
Dominion  constitutions,  the  power  of  disallowance. 


Chapter 

li. 


22  CONSTITUTIONAL  LA  W  OF  BRITISH  DOMINIONS 


Chapter  though  provided,  for  in  all  cases  save  the  most  recent 
constitution,  that  of  the  Irish  Free  State,  had  long  been 
a  dead  letter.  No  Canadian  Act  had  been  disallowed 
since  1873,  and  then  virtually  on  Sir  John  Macdonald’s 
suggestion;  no  New  Zealand  Act  since  1867;  and  dis¬ 
allowance  had  never  taken  place  in  the  case  of  the 
Commonwealth  or  the  Union.  It  was  easy,  therefore,  to 
contemplate  the  formal  removal  of  provision  for  dis¬ 
allowance  from  the  constitutions,  by  local  or  imperial 
legislation,  hut  for  a  set  of  cases  arising  under  the 
Colonial  Stock  Act,  1900.  Under  that  Act  power  is  give  n 
to  the  British  Treasury  to  make  regulations  for  the 
admission  of  colonial  securities  to  the  rank  of  trustee 
investments  in  the  United  Kingdom,  and  one  of  the 
conditions  imposed  by  the  Treasury  was  that  any 
Dominion  Glovernment  desiring  recognition  of  a  new 
issue  must  place  on  record  a  formal  expression  of  its 
opinion  that  any  Dominion  legislation  whic]i  a.])|)(^a,r•e,d 
to  the  British  Government  to  alter  any  of  tlm  provisions 
affecting  the  stock  to  the  injury  of  the  stockholder,  ot¬ 
to  involve  a  departure  from  the  original  contract  in 
regard  to  the  stock,  would  properly  be  disaJlowt'd.' 
The  Conference  of  1929  frankly  recognistul  tha,i,  wliert'. 
any  stock  had  been  admitted  to  trustee  rank  in  rt'liantat 
on  such  a  declaration,  the  power  of  disallowancrt  in 
respect  of  such  legislation  must  remain  and  it  cjould 
properly  he  disallowed,  and  this  opinion  was  not  merely 
accepted  by  the  Conference  of  1930,  but  was  expressly 
approved  by  the  Prime  Minister  of  Canada  in  tlui 
Dominion  House  of  Commons  on  June  30,  1931.  It  is 

1  Canadian  provincial  loans  and  those  of  the  Irish  Free  State  cannot 
be  given  trustee  rank  because  no  power  to  disallow  rests  with  the  British 
Government. 
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of  course  obvious  tbat  tbe  situation  is  anomalous  and  chapter 

objectionable  in  tbeory;  it  is  a  direct  derogation  from  _ L 

Dominion  sovereignty  and  it  renders  it  difficult  to 
abolish  the  power  of  disallowance  in  general,  since  it 
would  necessitate  the  formal  preservation  of  the  right 
in  this  special  case.  Moreover,  the  protection  to  the 
stockholder  is  more  apparent  than  real,  and  it  would 
be  satisfactory  if  the  position  could  be  regularised  by 
agreement  to  abandon  the  power  of  disallowance  in 
return  for  an  agreement  in  any  case  of  dispute  for 
reference  to  an  Inter-Imperial  Tribunal  and  punctual 
compliance  with  the  award  of  that  body. 

(4)  With  none  of  the  preceding  matters — save  to  a 
limited  extent  the  issue  of  reservation — ^was  it  found 
possible  or  desirable  to  deal  in  the  Statute  of  West¬ 
minster.  But  that  measure  by  Section  3  declares  and 
enacts  that  the  Parhament  of  a  Dominion  has  full 
po-vyer  to  make  laws  having  extra-territorial  operation. 

The  section  applies  only  to  Canada,  the  Union,  and 
the  Irish  Free  State,  unless  it  is  adopted  by  the  Parlia¬ 
ments  of  the  Commonwealth,  New  Zealand,  or  New¬ 
foundland,  and  the  same  rule  applies  to  the  other 
sections  of  the  Statute  conferring  extensions  of  power. 

But  any  limitation  of  authority  which  now  remains  is 
voluntarily  accepted,  and  so  far  as  the  Imperial  Parlia¬ 
ment  is  concerned  the  full  sovereignty  of  the  Dominions 
is  now  recognised.  The  same  doctrine  has  in  efiect  been 
laid  down  as  applicable  apart  from  the  Statute  to  Do¬ 
minion  legislation  by  the  Privy  Council,^  thus  removing 
grave  doubts  based  on  earher  decisions  of  that  tribunal. 

The  efiect  of  the  Statute  and  the  decision  mean  that 

1  Orojt  V.  Dunjihy  (1932),  48  T.L.B.  652,  where  the  question  of  the 
retrospective  effect  of  the  Statute  is  left  open. 
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Chapter  in  interpreting  any  measure  of  a  Dominion  the  same 
principles  can  be  applied  regarding  extra-territorial 
operation  as  would  be  applied  in  construing  an  Act  of 
the  Imperial  Parliament,  and  it  is  not  to  be  held  that 
in  the  case  of  a  Dominion  there  should  be  held  to  be 
implicit  the  rule  that  its  legislation  cannot  have  effect 
save  as  to  matters  done  within  its  territorial  limits. 
The  exact  sphere  of  authority  thus  conferred  or  recog¬ 
nised  remains  open  to  doubt  and  will  be  discussed 
later.  But  the  issue  of  sovereignty  is  now  clear. 

(5)  Of  far  greater  importance  is  the  provision  of 
Section  2  of  the  Statute  under  which  “the  Colonial 
Laws  Validity  Act,  1865,  shall  not  apply  to  any  law 
made  after  the  commencement  of  this  Act  by  lilie, 
Parliament  of  a  Dominion”.  This  provision  is  rcpeat;cHi 
and  emphasised  by  the  further  enactment:  “No  law  and 
no  provision  of  any  law  made  after  the  comm(inc(vm(>.nt 
of  this  Act  by  the  Parliament  of  a  Dominion  shall  Ix'. 
void  or  inoperative  on  the  ground  that  it  is  repugnant 
to  the  law  of  England  or  to  the  provisions  of  any 
existing  or  future  Act  of  Parliament  of  the  United 
Edngdom,  or  to  any  order,  rule,  or  regulation  made 
under  any  such  Act,  and  the  powers  of  the  Parliament 
of  a  Dominion  shall  include  the  power  to  repeal  or 
amend  any  such  Act,  order,  rule,  or  regulation  in  so  far 
as  the  same  is  part  of  the  law  of  the  Dominion”. 

The  enactment  unquestionably  extends  widely  the 
sphere  of  operation  of  Dominion  legislative  power,  so 
far  as  theory  is  concerned.  The  Colonial  Laws  Validity 
Act,  1865,  was  itself  a  noteworthy  extension  of  colonial 
legislative  authority.  It  was  passed  to  make  clear  the 
exact  force  of  the  vague  rule  imposed  from  the  be¬ 
ginning  of  colonial  legislation  on  legislatures  that  their 


THE  SOVEREIGNTY  OF  THE  DOMINIONS  25 


legislation  was  to  be  in  accord  with  tbe  principles  of  Chapter 

English  law.  Difficulties  in  the  application  of  this  - 

doctrine  were  raised  by  tbe  perverse  decisions  of  Mr. 

Justice  Bootbby  ^  of  South  Australia,  and  finally  it  was 
decided  by  the  British  Government  to  solve  the  prob¬ 
lem  by  making  it  clear  that  repugnance  of  colonial 
legislation  was  to  be  confined  to  repugnance  to  statu¬ 
tory  enactments,  including  orders,  rules,  and  regula¬ 
tions  made  under  such  measures,  which  were  exphcitly 
or  by  necessary  intendment  applicable  to  the  colonies. 
Colonial  legislatures  were  thus  rendered  free  to  enact 
measures  which  contravened  the  principles  of  the 
common  law  of  England  or  of  statutory  law  when  such 
statutory  law  had  merely  been  introduced  into  the 
colony  on  its  foundation  as  part  of  the  inheritance  of 
Engfish  law,  for  it  was  the  accepted  doctrine  that  on 
the  settlement  of  a  colony  Engfish  law,  including 
statutes  of  general  application,  became  the  law  of  the 
colony.  The  legislation  with  which  colonial  legislatures 
could  not  freely  deal  was  thus  limited  to  measures  ex¬ 
pressly  enacted  for  the  colonies,  including  such  acts  as 
those  providing  for  the  treatment  of  fugitive  offenders, 
for  extradition,  for  foreign  enlistment  and  other  in¬ 
ternational  issues,  including  prize  jurisdiction  and 
admiralty  jurisdiction.  There  were  obviously  strong 
reasons  for  removing  such  questions  from  colonial  com¬ 
petence.  They  dealt  with  matters  in  which  the  Imperial 
Government  had  necessarily  a  controlling  influence, 
and  the  use  of  imperial  legislation  was  imperative 
for  uniformity  and  effectiveness.  But  clearly  with  the 
development  of  Dominion  status  the  restriction  had 

1  Keith,  ' EesponsiUe  Government  in  the  Dominions  (1912),  i.  400-408; 
iii.  1343-5.' 
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Chapter  become  out  of  place  and  the  maintenance  of  subordina- 
tion  illogical.  But  a  mere  repeal  of  the  Colonial  Laws 
Vahdity  Act  was  out  of  the  question.  Not  merely  was 
the  Act  still  to  remain  in  force  except  as  regards  the 
six  Dominions,  Canada,  Australia,  New  Zealand,  South 
Africa,  the  Irish  Free  State,  and  Newfoundland,  but 
the  mere  repeal  of  the  Act  would  almost  inevitably 
have  revived  the  doctrine  that  legislation  must  not 
contravene  the  common  law.  It  was  necessary  there¬ 
fore  to  make  the  position  absolutely  clear  and  also  to 
remove  a  possible  misunderstanding  that  might  arise. 
It  was  pointed  out  by  the  British  Government  that, 
while  British  Acts  were  no  longer  to  bind  the  Do¬ 
minions  as  part  of  Dominion  law,  the  British  Parlia¬ 
ment  must  still  retain  the  right  to  legislate  in  respect 
of  matters  taking  place  in  the  Dominions  and  affecting 
British  subjects  when  present  therein  to  the  same  ex¬ 
tent  as  it  could  legislate  regarding  events  taking  place 
in  foreign  countries,  and  effect  was  given  to  this  prin¬ 
ciple  by  the  addition  of  the  final  words  of  the  clause. 
The  essential  difierence  between  the  old  system  and  the 
new  lies  in  the  fact  that  such  British  legislation  as  is 
contemplated  as  still  possible  would  be  enforceable 
only  in  British  Courts  and  not,  as  under  the  old  system  , 
in  the  Courts  of  the  Dominions. 

It  win  be  noted  that  the  rule  laid  down  applies  only 
to  any  Act  existing  when  the  Statute  was  passed  or 
enacted  in  future;  it  does  not  apply  to  the  Statute 
itself,  which  cannot  be  varied  by  Dominion  legislation. 
It  was  partly  to  meet  the  objections  felt  by  the  Aus- 
trahan  Government  to  this  position  that  Sections  2-6 
of  the  Act  were  made  subject  to  adoption  by  the 
Commonwealth,  New  Zealand,  and  Newfoundland,  but 
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they  apply  absolutely  to  the  other  Dominions.  As,  Chg)ter 
however,  they  confer  privileges,  that  fact  cannot  be  — L 
said  to  be  a  derogation  from  Dominion  sovereignty, 
though  unquestionably  that  is  better  preserved  by 
the  procedure  adopted  in  the  case  of  the  Common¬ 
wealth. 

(6)  The  removal  of  the  rule  of  repugnancy  and  of  any 
territorial  limitation  serves  one  purpose  of  great  im¬ 
portance  from  a  practical  point  of  view.  Prior  to  the 
enactment  the  position  of  British  merchant  shipping 
was  regulated  essentially  by  imperial  legislation,  the 
Merchant  Shipping  Act,  1894,  and  its  important  amend¬ 
ing  Act  of  1906.  Under  this  system  the  legislative  power 
of  the  Dominions  was  normally  exercised  only  in  re¬ 
spect  of  shipping  therein  registered  and  their  coasting 
trade,  while  other  shipping,  British  and  foreign,  was 
regulated  by  imperial  measures.  The  reasons  of  con¬ 
venience  which  supported  this  plan  of  action  were 
cogent,  so  cogent  that  the  Colonial  Merchant  Shipping 
Conference  of  1907  approved  the  principle  as  in  itself 
desirable.  But  it  was  strongly  felt  in  the  Dominions 
that  this  restriction  was  a  derogation  from  sovereignty; 
shortly  before  the  Conference  of  1926  a  decision  of  the 
High  Court  of  the  Commonwealth^  emphasised  the  in¬ 
ability  of  the  Commonwealth  to  impose  its  legislation  on 
ships  registered  in  New  Zealand  and  trading  in  Com¬ 
monwealth  ports.  The  issue  was  dealt  with  by  the  Con¬ 
ference  of  1929,  and  it  was  decided  that  full  freedom 
of  legislation  must  be  accorded  to  the  Dominions,  the 
necessary  security  against  confusion  in  shipping  laws 
being  secured  by  an  agreement  between  the  severalparts 
of  the  Empire  which  would  assure  concerted  action 
1  Union  Steamship  Co.  v.  The  Commonwealth  (1925),  36  C.L.R.  130. 
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Chapter  towards  the  alteration  of  shipping  laws.  The  Statute 
therefore  was  assented  to  immediately  after  such  an 
agreement  had  been  duly  signed  for  the  United  King¬ 
dom  and  the  Dominions  on  December  10,  1931.  It 
represents  an  attempt  to  secure  that  the  Dominions 
shall  accept  British  standards  as  adequate  for  sliips 
registered  in  the  United  Kingdom  when  trading  to  the 
Dominions  unless  engaged  in  the  Dominion  coasting- 
trade  or  in  Dominion  fisheries.  It  definitely  provides 
that  no  part  of  the  British  Commonwealth  shall  deny 
to  ships  registered  in  any  other  part  equal  treatnumt 
to  that  meted  out  to  its  own  ships  or  to  foreign  shippi  ng, 
but  this  is  not  to  prevent  the  levy  of  customs  duti('.,s  on 
ships  built  outside  that  part,  or  the  grant  of  financial 
aid  to  shipping  registered  therein,  or  the  regulation  of 
its  fisheries.  In  principle,  legislation  by  any  part  is  not 
to  have  extra-territorial  application  to  ships  rc>.gisl.(‘.r'(Hl 
in  any  other  part  without  the  consent  of  that;  paa-t, 
but  this  rule  again  does  not  apply  to  regxdatiou  of  the, 
coasting  trade,  the  sea  fisheries,^  or  the  fishing  ind  ustry, 
and  each  part  may  apply  its  own  standards  as  to  saht'y 
of  ships,  their  crews,  and  passengers  to  any  shi|)s  truid- 
mg  to  their  ports,  except  in  so  far  as  the  ship  compli(',s 
with  regulations  which  that  part  deems  equivalent  to 
its  own.  The  question  of  discipline  is  left  chaotic;  so  far 
as  the  question  is  not  covered  by  the  ship’s  articles  it 
is  to  be  governed  by  the  laws  of  the  part  in  which  the 
ship  is  registered,  but  this  need  not  apply  if  the  ship  is 
engaged  in  the  coasting  trade  of  another  part,  or  trades 
from  a  part  of  the  Commonwealth  where  the  principal 

^  Canada,  by  Act  of  1929,  c.  42,  has  taken  wide  power  to  restrict  her 
fishmes  to  British  ships  registered  in  Canada  and  owned  by  Canadians, 
».e.  British  subjects  resident  in  Canada,  or  bodies  incorporated  therein. 
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place  of  business  of  her  owners  is  situated  but  where  Chapter 

she  is  not  registered,  and  does  not  trade  to  the  part  _ 1 

where  she  is  registered.  It  is  clear  that  there  may  be 
considerable  evasion  of  any  control  in  this  way.  Ship¬ 
ping  enquiries  are  to  be  conducted  on  a  basis  eliminating 
the  former  authority  of  the  British  Courts.  On  prin¬ 
ciple,  no  enquiry  into  a  casualty  is  to  be  made  save  in 
the  part  where  the  ship  is  registered,  but  this  does  not 
apply  when  the  casualty  takes  place  on  or  near  the 
coasts  of  another  part  of  the  Commonwealth,  or  while 
the  ship  is  engaged  in  the  coasting  trade  of  such  a  part. 

The  constitution  of  courts  of  enquiry  and  their  pro¬ 
cedure  are  to  be  similar  to  those  provided  for  in  Part  VI. 
of  the  Merchant  Shipping  Act,  1894,  and  the  Shipping 
Casualties  and  Appeals  and  Rehearings  Rules,  1923, 
with  the  elimination  of  the  former  British  control. 

Thus  a  rehearing  can  no  longer  be  ordered  by  any  ad¬ 
ministration  save  that  of  the  part  where  the  enquiry  is 
held,  and  the  appeal  from  its  finding  is  restricted  to  a 
Dominion  Court  similar  in  constitution  and  jurisdic¬ 
tion  to  a  Divisional  Court  of  Admiralty  in  England;  the 
cancellation  or  suspension  of  any  certificate  of  com¬ 
petency  or  service  granted  to  an  officer  by  another  part 
of  the  Commonwealth  shall  have  efiect  only  as  regards 
the  part  in  which  the  enquiry  is  held,  though  the  other 
part  may  adopt  it.  Under  the  former  system  the 
Divisional  Court  in  England  could  give  a  decision 
which  would  have  efiect  in  all  parts  of  the  Common¬ 
wealth. 

Of  great  importance  is  the  efiort  to  secure  that  there 
shall  remain  operative  a  distinctively  British  shipping 
entered  on  a  general  registry.  Hence  it  is  agreed  that 
no  part  of  the  Commonwealth  shall  register  a  ship 
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Ch^ter  the  intent  that  it  shall  be  entitled  to  the 

—  recognition  accorded  to  British  ships  unless  it  is  owned 
wholly  by  persons  who  are  (a)  recognised  by  law 
throughout  the  Commonwealth  as  having  the  status 
of  natural-born  British  subjects,  or  (&)  naturalised 
under  the  law  of  some  part  of  the  Commonwealth,  or 
(c)  made  denizens,  or  by  corporate  bodies  established 
under  the  law  of  some  part  of  the  Commonwealth  and 
having  their  principal  place  of  business  in  the  Com¬ 
monwealth.  Vessels  so  owned  and  registered  will  pos¬ 
sess  a  common  status,  and  a  central  registry  will  be 
maintained  in  England  where  particulars  of  all  regis¬ 
tered  ships  shall  be  kept,  and  periodically  circulated 
to  each  part.  Each  part  of  the  Commonwealth  will  de¬ 
termine  the  national  flag  to  be  borne  by  its  registered 
shipping  and  will  penalise  the  use  by  such  ships  of  any 
flag  or  the  assumption  without  due  warrant  of  colours 
proper  to  a  man-of-war.  There  will  be  common  stan¬ 
dards  for  certificates  of  officers,  and  inter-impCrial 
recognition. 

It  is  important  to  note  that  the  obligation  imposed 
by  the  agreement  is  modified.  It  is  not  in  the  nature  of 
an  agreement,  violation  of  which  gives  a  right  of  re¬ 
monstrance  and  to  demand  redress  if  the  terms  are  not 
carried  out  in  full.  The  obhgation  on  the  governments 
is  merely  to  propose  legislation  to  give  effect  to  the 
principles  enumerated,  and,  if  the  legislature  fails  to 
accept  the  proposals,  the  government  of  the  part  con¬ 
cerned  is  not  affected  to  the  extent  that  it  can  be  held 
to  have  failed  to  implement  the  agreement.  The  point 
is  of  crucial  importance  in  the  matter  of  sovereignty. 
While  it  is  true  that  a  conventional  limitation  on  the 
exercise  of  power  is  no  derogation  from  sovereignty  in 
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the  strict  sense  of  the  term/  the  position  of  the  Chapter 
Dominion  Parliaments  is  left  very  strong.  They  can,  if  — L 
they  think  fit,  use  their  newly  granted  freedom  from 
the  application  of  the  Merchant  Shipping  Act,  1894,  to 
legislate  at  pleasure  regarding  any  and  every  ship 
which  trades  to  their  shores  and  so  physically  falls 
within  the  orbit  of  their  jurisdiction.  Any  principles 
adopted  are  now  a  matter  resting  on  their  wills  alone, 
and  this  marks  the  most  important  extension  of  power 
under  the  Statute.  The  Merchant  Shipping  Act,  1894, 
and  its  amendments  can  now  freely  be  dealt  with  by 
the  Dominion  Parliaments  as  a  result  of  their  power 
under  Section  2  of  the  Statute  to  repeal  Imperial  Acts. 

The  Statute  adds  (Section  5)  an  immediate  release 
without  Dominion  action  from  the  rules  laid  down 
in  Sections  735  and  736  of  the  Merchant  Shipping  Act, 

1894,  under  which  the  bills  of  Dominion  Parliaments 
dealing  with  their  registered  shipping  and  the  coasting 
trade  had  in  effect  to  be  reserved  for  the  approval  of 
the  British  Government.  Such  measures  will  in  future 
become  operative  immediately,  and  in  addition  the 
Dominions  will  be  legally  free  from  the  restriction 
that  they  must  accord  to  British  ships  engaged  in  the 
coasting  trade  equal  treatment  whether  locally  regis¬ 
tered  or  registered  in  some  other  part  of  the  Empire, 
though  the  moral  restriction  of  the  agreement  will 
remain. 

It  is  clear  that  indiscriminate  action  under  the  new 
powers  may  be  fatal  to  the  welfare  of  British  shipping 
wherever  registered,  and  Canadian  authorities  have 


1  Keith,  Journ.  Gomp.  Leg.  xiii.  30;  Permanent  Court’s  Judgement 
in  the  European  Commission  of  the  Danube  case,  Publications,  Series  B, 
No.  14,  p.  36. 
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Chapter  already  pressed  for  tlie  adoption  of  the  system  that  any 
deviations  from  existing  law  shall  only  he  made  after 
joint  consultation  and  the  attainment  of  common  ac¬ 
cord.  One  point  of  great  importance  has  to  he  borne 
in  mind.  At  present  under  the  existing  law,  which  will 
remain  until  altered  by  the  Dominions,  the  enforce¬ 
ment  of  the  Act  takes  place  throughout  the  Empire, 
and  is  carried  out  by  British  Consuls  and  Naval  Courts. 
Dominion  legislation  cannot  impose  duties  on  these 
authorities,  so  that  co-operation  will  be  necessary,  if 
there  are  not  to  be  serious  defects  in  regard  to  the 
enforcement  of  regulations  affecting  ships  registered 
in  one  part  of  the  Commonwealth  which  trade  in 
other  parts  and  evade  the  jurisdiction  of  the  part  of 
registry. 

While  the  parts  of  the  Commonwealth  signatory  of 
the  agreement  do  not  include  the  territories  dependent 
on  the  United  Kingdom,  it  is  clear  under  Article  27 
that  these  parts  are  to  share  in  the  system.,  for-tlvey 
remain  under  the  supreme  legislative  control  of  tlie 
Imperial  Parliament. 

(7)  The  abolition  of  territorial  limitations  and  the 
doctrine  of  repugnancy  again  explains  the  removal  of 
all  restrictions  on  the  powers  of  the  Dominions  to  deal 
with  Admiralty  jurisdiction.  The  Colonial  Courts  of 
Admiralty  Act,  1890,  which  conferred  on  colonial 
courts  the  jurisdiction  exercised  by  the  High  Court  in 
England,  as  then  existing,  required  the  approval  of  the 
King  in  Council  for  rules  made  by  colonial  courts  of 
Admiralty,  and  the  reservation  or  insertion  of  a  sus¬ 
pending  clause  in  colonial  measures  dealing  with 
Admiralty  jurisdiction.  The  Emits  of  English  Admiralty 
jurisdiction  as  existing  in  1890  were  extended  in  im- 
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portant  particulars  in  1 920,  but  the  Privy  Council  beld  Chgiter 

tbat  tbe  limits  of  1890  still  remained  applicable  to  the  - 

Dominion  courts,  and  left  it  uncertain  whether  these 
limits  could  be  extended  by  Dominion  legislation  or  by 
imperial  legislation  only.  It  was  clear  that  the  doubt 
could  not  be  left  unsolved,  and  the  Statute,  by  author¬ 
ising  the  repeal  of  Imperial  Acts  by  the  Dominions, 
enables  any  Dominion  to  legislate  as  it  pleases.  More¬ 
over,  by  Section  6  it  removes  the  necessity  of  reserva¬ 
tion  or  the  insertion  of  a  suspending  clause  in  Dominion 
legislation  and  the  requirement  of  the  approval  of  the 
King  in  Council  for  rules  made  by  Dominion  Courts. 

The  sovereignty  of  the  Dominions  is  thus  asserted  in 
a  matter  of  the  highest  importance,  and  of  inter¬ 
national  interest,  for  Admiralty  jurisdiction  affects 
vitally  foreign  as  well  as  British  shipping  wherever 
registered. 

In  the  field  of  Admiralty  jurisdiction  as  of  shipping 
generally  there  is  clearly  the  utmost  desirability  of 
securing  uniformity  of  action  in  change  of  law.  Just  as 
the  Dominions  have  been  urged  to  make  effective  the 
International  Conventions  reached  in  1929-30  on  the 
subject  of  Safety  of  Life  at  Sea  and  Loadlines,  as 
Canada  did  in  1931,  so  they  are  invited  to  accept 
the  Brussels  Conventions  on  the  Limitation  of  Ship¬ 
owners’  Liabihty  and  on  Maritime  Mortgages  and 
Liens.  It  is  plain  that,  if  each  part  of  the  Empire 
acts  in  isolation,  there  must  be  serious  discrepancy 
of  results  arrived  at  in  shipping  cases,  and  it  is  to 
be  hoped  that  Dominion  autonomy  in  legislation  may 
evoke  a  hearty  desire  to  co-operate  with  the  other 

1  The  7uri  Mam,  The  Worm,  [1927]  A.C.  906 ;  Keitk,  The  Save- 

reignty  of  the  British  Dominions,  pp.  239-42. 
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Clig)ter  maritime  nations  in  erecting  a  common  law  for  tlie 
_ 1  seas. 

(8)  The  Colonial  Laws  Validity  Act,  1865,  in  pur¬ 
suance  of  its  general  tendency  to  recognise  the  rights 
of  colonial  legislatures,  expressly  provided  (Section  5) 
that  “every  representative  legislature  shall,  in  respect 
to  the  colony  under  its  jurisdiction,  have,  and  be 
deemed  at  all  times  to  have  had,  full  power  to  make 
laws  respecting  the  constitution,  powers,  and  pro¬ 
cedure  of  such  legislature,  provided  that  such  laws 
shall  have  been  passed  in  such  manner  and  form  as 
may  from  time  to  time  be  required  by  any  Act  of 
Parliament,  Letters  Patent,  Order  in  Council,  or 
colonial  law  for  the  time  being  in  force  in  the  said 
colony  The  constituent  power  thus  recognised  is 
under  Section  2  of  the  Statute  no  longer  applicable  to 
any  law  made  by  a  Dominion  Parliament,  but  any  such 
Parliament  may  repeal  any  Imperial  Act  applicable 
to  it.  The  result  of  this  enactment  might  have 'been 
chaotic  if  it  had  stood  absolutely,  and  it  was  from  the 
first  recognised  that  it  could  not  be  applied  literally 
to  the  federations.  The  provinces  of  Canada  feared  lest 
they  should  be  placed  in  the  position  that  the  Britislr 
North  America  Acts,  1867  to  1930,  could  be  altered  by 
the  Dominion  Parhament  alone,  whereas  prior  to  the 
Statute  that  Parhament  had  virtually  no  constituent 
powers,  all  alteration  depending  on  Imperial  Acts.  The 
Statute,  therefore,  by  Section  7  provides  that  nothing 
in  it  shah  be  deemed  to  apply  to  the  repeal,  amend¬ 
ment,  or  alteration  of  the  British  North  America  Acts. 
Moreover,  to  make  assurance  doubly  sure,  it  is  made 
clear  that  neither  the  federal  nor  the  provincial  legis- 
atures  are  enabled  by  the  Statute  to  legislate  on 
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matters  not  under  the  constitution  in  their  power  Chapter 

already.  In  hke  manner  Section  8  safeguards  the  posi-  _ L 

tion  of  the  Constitution  of  the  Commonwealth,  and 
Section  9  (1)  expressly  forbids  the  Commonwealth  to 
make  laws  on  any  matter  within  the  authority  of  the 
States  and  not  within  the  authority  of  the  Common¬ 
wealth.  The  constitution  of  New  Zealand  is  also  safe¬ 
guarded  by  Section  8,  though  in  that  case  no  federal 
issue  arose.  But  the  extent  of  power  of  change  is  at 
present  disputed,  and  it  was  preferred  to  leave  the 
matter  without  change.  There  is  no  safeguard  for 
the  constitutions  of  the  Union  or  Newfoundland  or 
the  Irish  Free  State  inserted  in  the  Statute. 

So  far  therefore  as  positive  law  is  concerned,  the  chief 
derogation  from  sovereignty  takes  place  in  the  case 
of  Canada,  and  the  lack  of  ability  to  amend  the  con¬ 
stitution  by  local  action  depends  on  the  mabihty  of 
the  Canadian  federation  and  provinces  to  agree  on  a 
mode  of  change.  In  this  sense  the  limitation  is  self- 
imposed  and  therefore  not  a  serious  derogation  from 
sovereignty.  In  the  case  of  the  Commonwealth  power 
of  change  is  vested  locally,  and  the  same  remark  apphes 
to  the  other  Dominions.  It  is  another  question  how 
far  this  power  extends  to  a  termination  of  the  bond  of 
unity  with  the  other  parts  of  the  Empire,  and  this  will 
be  considered  later  (Chapter  IV.). 

(9)  From  the  outset  it  has  been  the  practice  for  the 
King  in  Council  to  act  as  the  final  authority  in  matters 
of  justice  in  the  colonies.  The  power  which  originally 
rested  on  the  prerogative,  that  is  on  common  law,  was 
made  statutory  under  the  Judicial  Committee  Acts  of 
1833  and  1844  under  which  the  Judicial  Committee 
of  the  Privy  Council  was  created  with  the  duty  of 
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Chapter  advising  the  King  in  Council  as  to  the  decision  to  be 
—  taken  on  appeals  from  the  colonies.  From  this  right  to 
admit  appeals  from  colonial  courts  exceptions  can  be 
made  only  by  imperial  legislation;  no  such  exception 
has  been  made  in  the  case  of  Canada,  and  it  has  been 
ruled  definitively  that  local  legislation  cannot  take 
away  the  right. ^  In  the  case  of  the  Commonwealth  the 
right  has  been  limited  to  require  the  assent  of  the  High 
Court  to  an  appeal  being  brought  in  any  matter  in¬ 
volving  a  question  of  the  rights  of  the  Commonwealth 
and  a  State  or  States,  or  of  two  or  more  States  inter  se, 
and  the  Parhament  has  been  authorised  to  limit  further 
the  appeal,  by  reserved  bill.  In  the  Union  right  to  limit 
is  similarly  given,  but  not  in  the  case  of  New  Zealand 
or  Newfoundland.  In  the  Irish  Free  State  the  question 
whether  there  is  any  power  to  abolish  the  appeal 
depends  on  the  interpretation  of  the  treaty  of  Decem¬ 
ber  6, 1921;  it  is  not  now  dependent  on  imperial  legisla¬ 
tion.  Under  the  general  power  of  alteration  of  Imperial 
Acts  given  by  Section  2  of  the  Statute  it  is  clear  that 
the  limitation  of  Dominion  sovereignty  in  this  regard 
IS  now  reduced  to  negligible  limits.  Even  Canada,  which 
cannot  amend  its  constitution,  could  abolish  the  appeal, 
though  provincial  objections  preclude  any  early  prob- 
abihty  of  such  action,  and  in  any  case  it  could  be  really 
effective  only  by  combined  action  by  the  provinces  and 
the  Dominion.^  The  appeal,  therefore,  can  no  longer  be 
deemed  to  derogate  from  Dominion  sovereignty. 

(10)  Since  the  advent  of  self-government  the  Kin^ 
has  ceased  to  exercise  on  the  advice  of  the  British 
Government  the  prerogative  of  mercy  to  persons  con- 

^  See  belo-sr,  Chapter  XI. 

Keith,  Joum.  Comp.  Leg.  xiii.  251,  262  ;  xiv.  108. 
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victed  of  crimes  in  colonial  courts.  The  power  has  been  Clig)ter 
delegated  to  the  G-overnors-General  and  has  normally  — h 
been  ezercised  by  them  on  the  advice  of  ministers.  It 
is  true  that  under  a  practice  of  long  standing  instruc¬ 
tions  are  given  to  the  G-overnor-General  to  use  a  per¬ 
sonal  discretion  where  the  grant  or  withholding  of 
a  pardon  might  affect  the  interests  of  other  parts  of 
the  Empire,  but  this  instruction’-  has  for  many  years 
remained  a  dead  letter.  In  view  of  the  local  selection 
of  Governors-General,  it  is  clear  that  the  responsibility 
for  pardons  now  has  passed  into  the  hands  of  the  local 
ministry,  subject  to  the  usual  principles  of  responsible 
government  afiecting  the  relations  of  the  Governor- 
General  with  the  ministry.  The  Dominion  Parliaments, 
of  course,  possess  unfettered  authority  to  limit  or 
regulate  as  they  thinlc  fit  the  exercise  of  this  as  of  any 
other  prerogative  of  the  Crown  applicable  to  Dominion 
conditions. 

(11)  A  different  issue  is  presented  by  the  question 
of  honours,  the  grant  of  which  is  an  essential  preroga¬ 
tive  of  the  Crown.  In  part  it  has  been  avoided  by  the 
reluctance  of  certain  Dominions,  including  Canada,  the 
Union  of  South  Africa,  and  the  Irish  Free  State,  to 
put  forward  recommendations  for  the  bestowal  of  these 
marks  of  distinction,  but  the  issue  is  still  under  dis¬ 
cussion.  The  essential  limitation  on  Dominion  action 
is  simple.  It  is  due  to  the  fact  that  in  the  past  and  at 
present  honours  have  been  granted  which  have  im¬ 
perial  validity,  for  the  royal  prerogative  to  grant  such 
distinctions  has  not  been  limited  in  the  Dominions  by 
any  statute.  Under  these  circumstances  the  British 
Government,  by  constitutional  usage,  must  have  a  voice, 

^  Still  renewed  in  Canada  in  1931. 
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Chapter  and  dence  the  rule  that  honours  are  bestowed  on  resi- 

_ L  dents  in  the  Dominions  on  the  recommendation  of  the 

Dominion  Governments  and  on  the  advice  of  the  British 
Government.  There  is  no  derogation  from  sovereignty- 
in  this.  On  the  other  hand,  it  is  open  to  the  Dominion 
Parliaments  to  legislate  to  create  local  honours  which 
might  be  bestowed  on  the  request  of  ministers;  nor 
would  it  be  illegitimate  for  the  Dominion  ministry  to 
advise  the  King  to  create  by  the  prerogative  a  local 
order  which  he  then  could  award  on  local  advice 
solely.  The  Statute  of  Westminster  by  its  grant  of  the 
widest  legislative  power  enables  the  Dominion  Parlia¬ 
ments  if  they  please  to  negate  the  use  or  recognition 
of  titles  in  their  territories.  Thus  it  is  clearly  open  to 
Canada,  if  she  so  desires,  to  carry  out  the  request  long 
since  vainly  made  to  the  British  Parliament  to  legis¬ 
late  so  as  to  bring  to  an  end  the  validity  of  hereditary 
titles  granted  to  certain  Canadian  residents  on  the 
death  of  the  original  holders.  But  the  essential  fact  is 
that  no  element  of  subordination  now  exists  in  this 
matter. 

(12)  The  Statute,  as  has  been  seen,  removes  for  the 
future  the  essential  restrictions  on  the  validity  of 
Dominion  legislation.  But,  as  was  forcibly  argued  in 
the  Irish  Parliament  during  the  discussion  of  the  terms 
of  the  Statute,  the  mere  fact  that  the  Imperial  Parlia¬ 
ment  can  remove  restrictions  implies  that  it  can  at 
will  reimpose  them.  There  is  in  fact  a  fundamental 
difficulty  which  afforded  no  logical  mode  of  solution. 
It  was  long  ago  felt  by  Bacon  when  he  commented  on 
the  Act  of  Henry  VII.  to  forbid  the  punishment  by 
Act  of  Parliament  of  any  person  who  assisted  a  King 
de  facto  and  reckoned  it  more  just  than  legal.  “Por  a 
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supreme  and  absolute  power  cannot  conclude  itself,  Clia|>ter 
neither  can  that  which  is  in  nature  revocable  be  made  — h 
fixed;  no  more  than  if  a  man  should  appoint  or  declare 
by  his  will  that,  if  he  made  any  later  will,  it  should 
be  void.  And  for  the  case  of  the  Act  of  Parhament, 
there  is  a  notable  precedent  of  it  in  King  Henry  the 
Eighth’s  time,  who,  doubting  he  might  die  in  the  minor¬ 
ity  of  his  son,  provided  an  Act  to  pass,  that  no  statute 
made  during  the  minority  of  a  King  should  bind  him 
or  his  successors,  except  it  were  confirmed  by  the  King 
under  his  Great  Seal  at  his  full  age.  But  the  first  Act 
that  passed  in  King  Edward  the  Sixth’s  time  was  an 
Act  of  repeal  of  that  former  Act;  at  which  time  never¬ 
theless  the  King  was  minor.  But  things  that  do  not 
bind  may  satisfy  for  the  time.”  In  the  case  of  Ireland 
in  1782  the  mere  repeal  of  the  Statute  of  George  I. 
declaring  the  legislative  subordination  of  Ireland  to 
the  British  Parliament  was  held  insufficient  by  a  section 
of  Irish  opinion,  and  the  process  of  relaxation  of 
supremacy  was  completed,  as  it  was  held,  by  the  Act 
of  1783,  which  explicitly  renounced  the  right  to  legis¬ 
late  for  Ireland.^  The  assumption,  however,  of  the  Irish 
patriots  was  that  the  British  Parliament  never  had  had 
the  right  to  legislate  for  Ireland  and  that  this  was  an 
assumed  power.  No  such  possibility  existed  in  the  case 
of  the  Dominions,  for  the  power  to  legislate  for  them 
was  evidenced  by  their  existence  and  their  constitu¬ 
tions,  and  even  in  the  case  of  the  Irish  Free  State  the 
Act  of  1922  which  confirmed  the  constitution  of  the 
State  expressly  reserved  the  right  of  legislation  in  such 
cases,  as  it  was  legitimate  to  legislate  for  theDominions. 

It  was  impossible,  therefore,  to  follow  the  Irish  pre- 
^  Keith,  Const.  Hist,  of  the  First  British  Empire,  p.  381 » 
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Chapter  cedent,  and  any  attempt  to  do  so  would  have  been 
__  strongly  objected  to  by  the  majority  of  the  Dominions, 
including  Canada,  the  Commonwealth,  New  Zealand, 
and  Newfoundland. 

The  only  method,  therefore,  of  dealing  with  the  issue 
was  a  constitutional  convention,  and  this  was  expressed 
both  in  the  preamble  to  the  Statute  and  as  a  clause 
in  the  Statute  itself.  No  doubt  the  clause  may  be 
regarded  as  invalid,  since  it  purports  to  hamper  the 
action  of  future  Parliaments  by  providing  that  “No 
Act  of  Parhament  of  the  United  Kingdom  passed  after 
the  commencement  of  this  Act  shall  extend,  or  be 
deemed  to  extend,  to  a  Dominion  as  part  of  the  law 
of  that  Dominion,  unless  it  is  expressly  declared  in 
that  Act  that  that  Dominion  has  requested,  and  con¬ 
sented  to,  the  enactment  thereof”.  Unquestionably  in 
strict  law,  if  a  subsequent  Act  of  Parliament  applied 
ncnninatim  to  any  Dominion,  the  omission  of  the 
requisite  statement  of  concurrence  would  be  unavail¬ 
ing  to  prevent  it  applying  to  the  Dominion.  But  that 
is  irrelevant.  Constitutional  conventions  are  a  vital 
part  of  the  constitutions  of  the  United  Kingdom  and 
the  Dominions  alike,  and  the  possibility  of  violation 
of  the  principle  laid  down  may  be  regarded  as  negli¬ 
gible.  Moreover,  the  statutory  enactment  has  a  certain 
limited  value  as  a  rule  for  the  construction  of  statutes, 
excluding  efiorts  to  show  that  statutes  should  be  under¬ 
stood  to  have  application  to  the  Dominions. 

The  power  given  to  the  Dominions  in  the  section  is 
vaguely  expressed,  and  very  properly  the  Common¬ 
wealth  Government  demanded  that  the  power  to  be 
given  should  be  exercised  not  by  the  Government  of 
the  Commonwealth  alone,  but  by  the  Government  and 
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the  Parliament.  It  is  true  that  it  is  hardly  probable  Chapter 

that  any  Dominion  Government  would  act  in  the  - 

matter  without  the  assent  of  its  Parhament,  but  the 
power  to  act  remains,  and  it  is  clear  that,  whatever 
the  views  of  the  Parhament,  an  Imperial  Act  might 
he  made  to  apply  to  a  Dominion  on  the  request  of  the 
Government  of  the  day.  It  must,  however,  be  noted 
that  there  is  no  compulsion  on  the  British  Parhament 
to  act  on  a  mere  request  from  a  Government,  and  that 
in  all  probability  no  Act  would  be  passed  save  with 
the  assent  of  the  Dominion  Parhament.  Moreover,  any 
Act  so  passed  can,  of  course,  be  varied  or  repealed  by 
the  Dominion  Parhament  in  virtue  of  the  powers 
granted  by  Section  2  of  the  Statute.  It  cannot,  how¬ 
ever,  be  said  that  this  is  a  complete  protection  to  a 
Dominion  against  unwise  action  by  a  Government,  for 
the  process  of  legislation  is  often  difficult  and  lengthy, 
and,  even  if  the  lower  house  of  the  Parhament  were  op¬ 
posed  to  the  work  of  a  Government,  it  might  be  unable 
to  secure  repeal  through  the  opposition  of  the  upper 
house.  In  view  of  this  fact,  the  action  of  the  Common¬ 
wealth  in  safeguarding  the  powers  of  the  Parhament 
appears  to  be  definitely  more  satisfactory  than  the 
acceptance  by  the  other  Dominions  of  the  right  of 
the  Government  to  act.  The  wording  of  the  clause  is 
curious  in  demanding  both  a  request  and  a  consent  to 
imperial  legislation,  but  it  is  clearly  not  proposed  that 
there  should  be  two  stages  of  the  procedure;  legisla¬ 
tion  is  to  be  based  on  prior  intimation  of  Dominion 
desire,  and  not  to  be  brought  forward  without  such 
intimation. 

The  necessity  of  the  retention  of  the  power  is  clear 
in  the  case  of  Canada,  whose  constitution  cannot  be 
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Chapter  altered  by  a  Dominion  Act,  and  it  is  convenient  in 
— L  other  cases  also.  It  might  be  resorted  to  for  legislation, 
on  such  vital  topics  as  allegiance  or  prize  law,  but  the 
attitude  of  such  Dominions  as  the  Union  and  the  Irish 
Dree  State  negatives  any  early  likelihood  of  the  employ¬ 
ment  of  imperial  legislation  in  any  such  case,  its  place 
being  taken  by  legislation  in  each  part  of  the  Common¬ 
wealth.  The  difficulties  of  securing  effective  unity  of 
legislation  in  such  cases  is  obvious,  but  on  the  other 
hand,  this  mode  of  action  has  the  advantage  of  stress¬ 
ing  the  distinct  sovereignty  of  the  Dominions.  There 
mere  existence  of  the  power,  no  doubt,  is  of  import¬ 
ance  as  a  factor  in  the  judgement  to  be  formed  on  the 
character  of  inter-imperial  relations,  an  issue  to  be  con¬ 
sidered  below  (Chapter  IV.). 

(13)  The  essential  purpose  of  the  Statute  is  to  deal 
with  the  position  of  the  six  Dominions,  Newfoundland 
being  treated  for  internal  purposes  exactly  on  the  same 
footing  as  the  other  Dominions.  The  relations  between 
the  United  Kingdom  and  the  States  of  Australia  and 
the  provinces  of  Canada  are  in  the  main  untouched  by 
the  Act,  nor  do  the  other  concessions  as  to  the  position 
of  the  representative  of  the  Crown,  and,  in  the  case  of 
the  States,  the  power  of  reservation  and  disallowance 
them.  It  would  have  been  impossible  for  the 
Imperial  Conferences  to  take  account  of  these  issues,  for 
at  them  the  States  were  not  represented,  and  still  less 
the  provinces,  which  never  enter  into  direct  relations 
with  the  British  Government.  But  the  Statute,  as  has 
been  seen,  is  careful  to  secure  the  States  and  the  pro¬ 
vinces  ahke  against  any  interference  with  their  position 
as  the  result  of  the  Statute.  Moreover,  unexpectedly  at 
the  request  of  Canada,  a  concession  was  made  to  the 
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provinces  by  relieving  them,  in  tbe  case  of  legislation  Cha|)ter 

within  the  ambit  of  their  powers,  from  the  fetters  of  - 

the  Colonial  Laws  Validity  Act,  1865,  though  practi¬ 
cally  the  issue  is  of  minor  consequence,  for  imperial 
legislation  on  the  matters  within  provincial  competence 
is  minimal  in  quantity.  In  the  case  of  the  States  a 
further  issue  was  raised  regarding  the  effect  of  the  rule 
that  no  imperial  legislation  should  apply  to  a  Dominion 
!  unless  the  Dominion  had  requested  and  consented  to 
ithe  Act.  It  was  feared  that  this  provision  might  be 
head  to  interfere  with  the  right  of  the  Imperial  Parlia¬ 
ment  to  legislate  on  matters  within  the  power  of  the 
States  without  the  assent  of  the  Commonwealth 
Government  and  Parliament,  such  as  the  questions 
covered  by  the  Fugitive  Offenders  Act,  1881,  and 
the  Territorial  Waters  Jurisdiction  Act,  1878.  It  is 
therefore  provided  by  the  Statute,  Section  9  (2),  that 
“Nothing  in  this  Act  shall  be  deemed  to  require  the 
concurrence  of  the  Parliament  or  Government  of  the 
Commonwealth  of  Australia  in  any  law  made  by  the 
Parliament  of  the  United  Kingdom  with  respect  to  any 
matter  within  the  authority  of  the  States  of  Australia, 
not  being  a  matter  within  the  authority  of  the  Parlia¬ 
ment  or  Government  of  the  Commonwealth  of  Austraha, 
in  any  case  where  it  would  have  been  in  accordance 
with  the  constitutional  practice  existing  before  the 
commencement  of  this  Act  that  the  Parliament  of  the 
United  Kingdom  should  make  that  law  without  such 
concurrence”.  The  failure  to  ascribe  extra-territorial 
power  to  the  States  is  important,  for,  as  they  control 
criminal  law,  the  extension  of  power — ^if  it  does  not 
already  exist — ^would  be  of  special  value;  but  in  the 
case  of  the  provinces  the  withholding  of  such  authority 
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Chapter  is  essential,  for  the  whole  plan  of  the  Canadian  consti- 
— L  tution  rests  on  the  restriction  of  the  provinces  to  legis¬ 
lation  of  a  local  character,  and  an  alteration  of  this 
fact  would  have  meant  a  serious  change  in  the  frame¬ 
work  of  the  constitution,  for  which  no  request  had  been 
expressed  by  the  Dominion  or  the  provinces  themselves. 


CHAPTER  III 


THE  EXTERNAL  SOVEREIGNTY  OE  THE  DOMINIONS 

In  the  field  of  external  relations  the  Empire  continued  Cl^ter 
to  present  a  marked  appearance  of  unity  long  after  _ — 1 
the  development  of  an  almost  complete  autonomy  in 
local  affairs.  The  distinctive  character  of  lack  of  the 
treaty  power  was  early  recognised  in  the  colonies.  A 
Royal  Commission  on  Federation  in  Victoria  in  1870 
adumbrated  a  scheme  under  which  the  colonies  might 
be  accorded  distinct  rank  as  separate  states  under  the 
British  Crown  by  the  concession  of  the  treaty  power, 
and  if  possible  with  recognition  by  the  European 
powers  of  their  neutrality.  In  Canada  in  1882,  1889, 

1892,  and  at  other  times  the  suggestion  that  the  power 
should  be  conceded  was  mooted  but  never  pressed  by 
any  government.  Though  Canada  in  special  attained 
the  power  to  negotiate  treaties  of  commerce  for  her 
own  interests,  either  with  the  aid  of  British  diplomats 
as  in  the  case  of  the  treaty  with  France  secured  by  Sir 
C.  Tupper  in  1893,  or  without  such  aid  as  in  the  case 
of  the  treaty  of  1907,  the  treaties  arrived  at  were  not 
merely  signed  also  by  British  representatives,  but  the 
Canadian  representatives  were  formally  exactly  in  the 
position  of  British  representatives;  they  were  granted 
full  powers  to  sign  by  the  King  on  the  advice  of  the 
Secretary  of  State  for  Foreign  Afiairs,  and  the  treaty 
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Chapter  was  ratified  by  tlie  King  on  like  advice.  The  full 

_ 1  powers  and  the  instruments  of  ratification  were  signed 

by  the  sovereign  on  the  authority  of  sign  manual  war¬ 
rants  countersigned  by  the  Foreign  Secretary,  so  that 
the  responsibility  of  British  ministers  was  complete. 

The  first  breach  in  this  unity  was  occasioned  before 
the  war  by  the  necessities  of  two  conferences  on  com¬ 
mercial  issues,  that  on  Radiotelegraphy  in  1912  and 
that  bn  the  Safety  of  Life  at  Sea  in  1913-14.  These 
were  diplomatic  conferences  at  which  a  formal  treaty 
was  to  be  evolved,  and  it  was  desired  that  the  great 
Dominions  should  be  recognised  as  distinct  members 
of  the  organisations  in  question.  Hence  for  the  first 
time  separate  full  powers  were  issued;  the  British 
delegates  had  full  powers  in  the  old  general  form,  with¬ 
out  mention  of  any  territory  for  which  they  were  to  act; 
the  Dominion  plenipotentiaries  were  to  act  in  respect 
each  of  a  special  Dominion.  But  the  unity  of  the 
issue  of  the  full  powers  and  of  ratification  on  the  final 
responsibihty  of  the  British  ministry  remained. 

The  Peace  Conference  resulted  in  the  adaptation  of 
the  procedure  to  the  signature  and  ratification  of  the 
treaties  of  peace,  the  British  delegates  being  given  f  ull 
powers  without  limitation,  the  Dominion  delegates 
powers  for  the  Dominions.  It  must  be  noted  that  Sir  R. 
Borden  1  had  desired  that  the  British  delegates  should 
be  restricted  in  the  area  for  which  they  signed  to  the 
parts  of  the  Empire  not  separately  represented,  namely, 
Canada,  Austraha,  New  Zealand,  the  Union,  and 
India,  but  this  proposal  was  not  acted  upon  by  the 
British  Government.  At  the  same  time  during  the 

^  Keith,  Speeches  and  Documents  on  the  British  Dorrdnions  1918- 
1931,  pp.  15,  16. 
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Peace  Conference  the  Dominions  were  not  merely  Chapter 

III 

granted  distinct  representation  on  the  same  scale  as  _ 1 

that  accorded  to  the  minor  powers,  but  they  were  per¬ 
mitted  to  share  in  the  deliberations  of  the  British 
delegation  and  to  act  upon  it  on  the  system  of  rotation, 
thus  preserving  unity  with  distinction  of  parts  within 
the  Empire.  In  the  same  way  the  League  of  Nations 
Covenant  accorded  to  the  British  Empire  membership 
of  the  League  with  a  permanent  seat  on  the  Council, 
but  it  also  permitted  the  Dominions  and  India  to 
become  members,  and  it  was  formally  placed  on  record 
that  the  Dominions  were  to  be  regarded  as  eligible  for 
membership  of  the  Council  in  the  same  way  as  other 
members  of  the  League.  At  the  time  no  doubt  the 
prospect  of  such  election  of  a  Dominion  may  have 
seemed  remote,  but  the  increase  in  the  number  of 
members  of  the  Council  facilitated  the  election  of 
Canada  to  a  three  years’  term  in  1927,  and  in  1930 
the  Irish  Free  State  succeeded  to  the  vacancy  arising 
from  the  expiry  of  the  Canadian  tenure  of  membership. 

It  is  clear  that  the  Dominions  thus  obtained  for  all 
League  purposes  a  definite  position  as,  for  these  matters 
at  least.  States  of  International  Law.  The  fact  was 
emphasised  by  the  procedure  followed  from  the  first 
by  the  Dominions.  Their  delegates  to  the  League 
Assembly,  as  later  their  representatives  on  the  Council, 
were  accredited  not  by  the  King  on  the  advice  of  the 
British  Government,  hut  by  the  Governor-General  of 
each  Dominion  on  the  advice  of  the  Dominion  Govern¬ 
ment.  Nor  did  the  representatives  of  the  Dominions 
accept  any  obligation  even  to  consult  the  British  repre¬ 
sentatives;  from  the  first  they  felt  entitled  to  vote 
against  proposals  accepted  by  the  British  Government, 
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Chapter  and  Canada endeavoured  resolutely  if  not  with,  entire 
— L  success  to  reduce  to  the  minimuni  the  obligation,  im¬ 
posed  by  Article  10  of  the  Covenant,  for  members  of 
the  League  to  respect  and  preserve  as  against  external 
aggression  the  territorial  integrity  and  existing  political 
independence  of  all  members  of  the  League.  Canada  in 
like  manner  sharply  refused  to  concur  in  any  action  of 
the  League  tending  to  assume  control  of  the  distribu¬ 
tion  of  raw  materials  among  the  members  of  that  body. 
Similarly  the  election  of  Canada  to  a  seat  on  the  Coun¬ 
cil  in  1927  was  probably  helped  by  the  interest  ex¬ 
pressed  by  the  Canadian  representative  in  the  Assembly 
on  September  12,  1927,  in  the  question  of  minority 
rights,  and  his  repudiation  of  the  negative  attitude  of 
the  British  Government  towards  arbitration  and  the 
optional  clause  of  the  Statute  of  the  Court  of  Inter¬ 
national  Justice.  It  is  significant  also  that  the  conven¬ 
tions  arranged  under  the  Labour  section  of  the  treaties 
of  peace  have  been  ratified  not  by  the  King  but  by 
Order  in  Council  of  the  Dominion  Governments.  It  is 
clearly  impossible  to  deny  that  these  facts  are  incon¬ 
sistent  with  the  denial  of  a  certain  international 
personality  to  the  Dominions. 

More  difficulty  attaches  to  the  question  of  the  posi¬ 
tion  of  the  Dominions  in  matters  not  controlled  by  the 
League  and  governed  by  League  procedure.  Dnder  the 
auspices  of  the  League  important  international  con¬ 
ferences  have  been  regularly  held,  and  on  these  occa¬ 
sions  the  Dominions  have  been  duly  represented  for 
purposes  of  signature  by  plenipotentiaries  holding  full 
powers  from  the  King,  and  ratification  has  been  ex¬ 
pressed  in  the  usual  form  by  the  King.  This  follows 

^  Keith,  Hist,  of  Peace  Conference,  vi.  349,  350. 
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the  precedent  of  the  Peace  Conference  of  1919.  The  Chapter 

necessity  of  snch  a  form  of  procedure  was  stressed  by  - 

the  Union  of  South  Africa  in  1921,  when  the  United 
States  Government  did  not  send  any  special  invitations 
to  the  Dominions  to  be  represented  at  the  Disarma¬ 
ment  Conference  to  be  held  at  Washington.  The  result 
of  General  Smuts’  protests  was  that  the  formal  signa¬ 
ture  was  carried  out  on  the  model  of  the  Peace  Con¬ 
ference  and  ratification  was  expressed  in  like  manner. 

But  the  Conference  raised  one  point  of  great  signifi¬ 
cance.  It  was  made  clear  that  in  matters  of  the  type  of 
disarmament,  while  the  Dominions  might  be  separ¬ 
ately  represented,  there  must  ultimately  be  unanimity 
in  signature  or  ratification.  Clearly  other  powers  could 
not  deal  with  parts  only  of  the  Empire  in  questions  of 
this  type,  however  easy  it  might  be  in  commercial 
matters  to  permit  the  making  of  compacts  afiecting 
only  certain  parts  of  the  Empire. 

In  ‘1923  Canada  carried  matters  somewhat  further 
by  securing  the  signature  by  a  Canadian  representative 
alone  of  the  Halibut  Fishery  treaty  with  the  United 
States.  Though  originally  it  was  thought  by  the  Senate 
of  the  United  States  that  the  treaty  was  intended  to 
apply  to  the  whole  of  the  Empire,  this  view  was  later 
recognised  to  be  inaccurate,  and  the  Senate  approved 
the  ratification  of  the  treaty.  The  Imperial  Conference 
of  1923  approved  the  procedure  adopted  by  enunci¬ 
ating  the  doctrine  that,  where  one  part  only  of  the 
Empire  was  concerned,  signature  should  be  by  a 
representative  of  that  part,  and  that  ratification  should 
be  expressed  on  the  request  of  that  part. 

A  more  serious  issue  remained,  that  of  the  power  of 
the  British  Crown  to  conclude  and  ratify  treaties,  by 
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Chapter  the  instrumentality  of  British  representatives  only, 

-  which  might  affect  the  Dominions.  A  crucial  instance 

was  the  conclusion  in  1923  and  ratification  of  the  treaty 
of  Lausanne,  for  Canada,  which  had  not  been  invited 
to  be  separately  represented  at  the  Conference  of 
Lausanne,  declined  to  hold  that  it  was  bound  by  the 
treaty  arrived  at  in  the  same  sense  as  it  was  bound  by 
treaties  concluded  through  its  own  spokesmen.  Mr. 
Mackenzie  King  admitted  that  the  signature  and  rati¬ 
fication  had  effect  and  applied  to  Canada,  thus  ter¬ 
minating  the  war,  but  he  maintained  that  Canada 
remained  free  to  decide,  in  the  event  of  any  effort  being 
made  by  Turkey  to  disreprd  the  treaty,  to  what  extent 
Canada  should  render  aid.  This  incident  called  promi¬ 
nently  attention  to  the  necessity  that  any  Dominion 
should  take  part  in  the  negotiation  of  any  treaty  by 
which  obhgations  were  to  be  imposed  upon  it,  ^  and  the 
Imperial  Conference  of  1926  definitely  disposed  of  the 
issue.  The  suggestion  of  Sir  K.  Borden  in  1919  was 
revived.  The  Crown  in  future  was  to  appoint  pleni¬ 
potentiaries  in  such  a  manner  as  to  make  it  clear  what 
parts  of  the  Empire  would  be  bound  by  their  signature 
and  by  ratification,  so  that  a  treaty  would  no  longer 
be  capable  of  interpretation  as  binding  parts  of  the 
Empire  which  were  not  represented  at  the  signature 
thereof.  The  Dominions  might  of  course  entrust  their 
interests  to  the  British  plenipotentiaries,  but  in  that 
case  the  latter  would  be  empowered  to  sign  expressly 
for  the  Dominions  concerned. 

It  will  be  seen  that  this  procedure,  which  has  been 


Canada  in  the  1  m  Alone  Case  (1929),  Can.  Bar  Review,  vii.  407-10 
adnutted  the  binding^  force  of  the  treaty  of  January  23,  1924,  with  the 
United  States,  though  it  was  not  signed  for  Canada.  But  the  Imperial 
Conierence  of  1923  had  approved  the  doctrine.  ^ 
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rigidly  adhered  to  since  the  Conference,  emphasises  in  copter 
the  highest  degree  the  separate  character  of  the  Do-  — 1 
minions,  and  gives  them  in  efiect  the  status  of  distinct 
States  of  International  Law.  It  is,  however,  true  that, 
under  the  procedure  then  contemplated  and  followed 
in  general,  the  full  powers  and  the  instruments  of 
ratification  are  still  issued  with  the  King’s  signature 
affixed  on  the  strength  of  a  warrant  countersigned  by 
the  British  Foreign  Secretary.  No  doubt  this  formal 
intervention  was  a  matter  of  substantial  formal  im¬ 
portance,  and  interposed  objection  to  conceding  the 
claim  of  a  distinct  sovereignty  for  the  Dominions.  But 
the  further  step  was  taken  in  1931  by  the  Irish  Free 
State  of  freeing  itself  from  the  necessity  of  the  inter¬ 
vention  of  a  British  Minister,  direct  access  to  the  King 
being  secured,  and  the  employment  of  British  seals 
being  eliminated.  The  Minister  for  External  Afiairs 
visited  the  King  on  March  19,  1931,  and  secured  ap¬ 
proval  of  a  new  procedure.  The  official  explanation  of 
the  action  taken  stressed  the  fact  that  misunderstand¬ 
ing  of  the  status  of  the  Free  State  arose  abroad  from 
the  fact  that  advice  in  external  afiairs  to  the  Crown 
continued  to  be  tendered  through  the  Secretary  of 
State  for  Dominion  Afiairs,  and  that  the  full  powers 
and  instruments  of  ratification  were  sealed  by  the 
Great  Seal  of  the  Eealm,  a  purely  British  seal.  It  was 
accordingly  arranged  that  advice  should  be  communi¬ 
cated  direct  by  the  Irish  Government  to  the  King,  and 
that  documents  issued  on  that  advice  should  be  sealed 
with  the  special  Seal  of  Ireland,  to  be  struck,  kept,  and 
controlled  in  the  Irish  Free  State.  The  vital  importance 
of  this  arrangement^  was  well  understood  in  Ireland, 

^  Keith,  Journ,  Comp.  Leg.  xiv.  109,  110. 
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Chapter  where  it  was  hailed  as  marking  the  definite  emergence 
— 1  of  a  Kingdom  of  Ireland  as  a  distinct  international 
unit,  though  no  information  on  the  question  was  given 
to  the  British  Parliament,  which  remained  long  wholly 
unaware  of  the  vital  character  of  the  change  to  which 
the  Government  had  assented.  What  has  been  done  by 
the  Irish  Free  State  can  of  course  be  done  by  every 
Dominion,  and  it  is  hardly  possible  to  deny  that  the 
power  to  make  treaties  entirely  uncontrolled  by  the 
British  Government  in  any  direct  manner  accords  to 
the  Dominions  the  right  to  claim  international  status 
as  distinct  states.  Even  when  the  Great  Seal  of  the 
Eealm  is  still  used,  the  use  is  obviously  now  subject 
definitely  to  Dominion  control,  and  it  would  be  un¬ 
reasonable  to  regard  its  employment  as  any  proof  of 
inferiority  of  status. 

A  similar  conclusion  can  be  drawn  from  the  develop¬ 
ment  of  the  system  of  Dominion  representation  in 
foreign  countries.  In  the  original  proposal  accepted  for 
Canada  in  1920  stress  was  laid  on  the  unity  of  the 
British  Empire,  and  it  was  contemplated  that  the 
Canadian  Minister  at  Washington  would  act  as  head 
of  the  British  Embassy  during  the  absence  of  the 
Ambassador.  When  this  proposal  was  made  actual  in 
the  case  of  the  Irish  Free  State  in  1 924,  the  latter  sug¬ 
gestion  was  dropped;  it  would  have  been  strongly  ob¬ 
jected  to  by  the  other  Dominions,  nor  would  it  have 
been  acceptable  to  the  Free  State,  which  had  no  desire 
to  be  identified  with  the  British  Government.  It  was 
then  made  clear  that  the  Irish  Minister  would  take 
charge  of  all  affairs  relating  only  to  the  Irish  Free  State, 
but  matters  which  were  of  imperial  concern  or  affected 
other  Dominions  in  common  with  the  Irish  Free  State 
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would  continue  to  be  handled  by  the  British  Embassy.  Chapter 

A  further  recognition  of  the  autonomy  of  the  Free  - 

State  and  its  equality  with  the  United  Kingdom  is 
shown  by  the  terms  of  the  proposal  for  Irish  repre¬ 
sentation  made  to  Germany  in  1929.  The  Irish  envoy 
is  not  restricted  to  matters  relating  only  to  the  Irish 
Free  State,  but  will  deal  with  any  matters  relating  to 
it.  “The  arrangements  proposed  would  not  denote  any, 
departure  from  the  principle  of  the  diplomatic  unity 
of  the  British  Empire,  that  is  to  say,  the  principle  of 
consultative  co-operation  amongst  all  His  Majesty’s 
representatives,  as  amongst  His  Majesty’s  Govern¬ 
ments  themselves,  in  matters  of  common  concern.  The 
method  of  dealing  with  matters  which  may  arise  con¬ 
cerning  more  than  one  of  His  Majesty’s  Governments 
would,  therefore,  be  settled  by  consultation  between 
the  representatives  of  His  Majesty’s  Governments  con¬ 
cerned.”  The  same  year  saw  an  illustration  of  the  pro¬ 
cedure  in  the  taking  up  by  Canada  through  her  Minister 
at  Washington  of  the  issue  of  the  sinking  of  the  vessel 
I’m  Alone  by  United  States  ofdcers. 

It  is  clear  that  the  position  of  Dominion  Ministers  to 
foreign  powers  is  independent  of  control  by  the  British 
Government  or  the  British  representative  to  the 
power  concerned  in  any  case.  Formally  indeed  that  fact 
has  been  obscured  by  the  practice  which  has  existed 
under  which  the  letter  of  credence  has  been  signed  by 
the  King  on  the  advice  of  a  British  Minister,  and 
treaty-making  by  envoys  has  been  controlled  by  instru¬ 
ments  issued  on  such  formal  advice.  In  the  case  of  the 
Free  State  all  dubiety  has  been  removed  by  the  elimina¬ 
tion  of  any  British  intervention.  No  British  seal  is  now 
used  to  seal  the  envelope  containing  the  letter  of  credence 
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Chapter  signed  by  tbe  sovereign,  a  special  Irish  seal  having  been 
— L  prepared  in  lieu.  While,  therefore,  it  may  be  con¬ 
venient  for  the  initial  approval  by  a  foreign  power  of 
the  creation  of  a  Dominion  legation  to  be  secured 
through  action  by  the  British  Government,  nil  further 
action  lies  entirely  with  the  Dominion  Government 
concerned  if  it  so  desires.  The  matter  is  even  simpler  in 
the  case  of  the  reception  of  foreign  envoys;  they  are  ac¬ 
credited  to  the  King,  but  necessarily  from  the  first  they 
have  presented  their  credentials  to  the  representative 
of  the  King  at  the  capital  of  the  Dominion  concerned. 

The  Irish  Free  State  has  carried  progress  into  the 
sphere  of  the  exequaturs  of  consuls.  It  was  agreed  by 
the  Imperial  Conference  of  1926  that  such  exequaturs 
for  foreign  consuls  should  be  countersigned,  not  by  the 
Foreign  Secretary,  but  by  a  Dominion  Minister,  and 
now  the  Irish  Signet  Seal,  a  new  production,  is  used 
for  the  sealing  of  such  exequaturs,  eliminating  any 
trace  of  British  intervention. 

There  is  other  evidence  of  the  distinct  character 
internationally  of  the  Dominions.  In  1924  the  British 
Labour  Government,  without  consultation  with  the 
Dominions,  recognised  the  Soviet  Government  of  the 
U.S.S.R.  and  accepted  a  diplomatic  agent  from  that 
Government.  It  is  clear  that  the  British  Government 
intended  to  act  for  the  whole  of  the  Empire,  as  was 
recognised  in  August  1924  by  the  Prime  Minister  of  the 
Commonwealth,  who  had  been  assured  that  there  would 
be  no  repetition  of  action  without  consultation.  In 
Canada  the  view  taken  by  Mr.  Mackenzie  King  was 
that  recognition  by  Canada  was  also  necessary;  it  was 
accorded  in  March  24,  and  a  trade  delegation  was  then 
received.  Similarly,  when  in  May  1927  the  British 
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Government  terminated  relations  with  Russia,  and  the  Qhapt( 
Soviet  mission  was  withdrawn,  Canada  acted  separately  — 1 
and  secured  the  withdrawal  of  the  trade  delegation. 

When  again  in  1929  the  British  Labour  Government 
renewed  relations  with  the  U.S.S.R.,  the  Dominions 
remained  aloof,  and  Canada  would  not  accept  the  sug¬ 
gestion  of  the  reception  of  any  trade  delegation.  In¬ 
stead  it  was  made  clear  that  the  British  action  did  not 
in  any  way  affect  the  attitude  of  Canada,  and  it  is 
significant  that  the  Russian  Government  adopted  the 
same  position,  suggesting  that,  following  on  British 
recognition  of  the  resumption  of  relations,  further 
arrangements  should  be  made  with  the  Dominions.’^ 

So  in  1931  recognition  of  the  Spanish  Repubhc  was 
decided  upon  by  the  common  agreement  of  the  Do¬ 
minions  and  the  United  Kingdom. 

The  distinct  character  of  the  Dominions  is  again 
revealed  in  their  right  to  appoint  consuls  of  their  own, 
as  the  Irish  Free  State  has  done  in  the  case  of  the 
United  States  and  France  and  the  Union  in  the  case 
of  Mozambique.  These  officers  are  under  their  sole  con¬ 
trol,  and  it  rests  with  their  Governments  to  recall  them. 
Similarly  it  seems  that  during  the  period  (1929-32)  of 
strained  relations  between  the  British  Government  and 
the  Vatican  over  the  question  of  clerical  intervention 
in  Maltese  politics,  it  was  recognised  that,  even  if  the 
British  Government  decided  to  sever  diplomatic  rela¬ 
tions  with  the  Vatican,  there  would  be  no  possibihty 
of  that  Government  recalhng  the  Irish  Free  State 
Minister  there,  who  would  remain  under  Irish  control. 

It  has  indeed  been  suggested  with  plausibihty  that  the 
British  Government  may  have  weighed  this  considera- 
^  Keith,  Journ.  Comp.  Leg.  xii.  98,  99. 
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Chapter  tioii  among  others  in  determining  against  the  policy  of 
— 1  terminating  relations,  though  it  is  on  many  grounds 
unlitely  that  in  any  event  so  serious  a  step  would  have 
been  taken.  Sufficient  effect  was  given  to  British  dis¬ 
approval  hy  the  decision  to  leave  the  legation  in  the 
hands  of  a  charge  d’affaires  pending  a  satisfactory 
settlement  of  the  issue. 

In  the  face  of  this  mass  of  evidence  of  distinctive 
character,  there  may  be  cited  as  negativing  the  claim, 
of  sovereignty  in  external  matters  the  fact  that  the 
Dominions  are  probably,  as  will  be  seen  below  (Chapter 
IV.),  not  in  a  position  to  declare  war  or  make  peace  or 
adopt  an  attitude  of  neutrality  as  distinct  members  of 
the  Commonwealth.  Accepting,  however,  this  view,  the 
facts  still  show  that  for  many  important  purposes,  in¬ 
cluding  the  right  of  legation  and  of  treaty-making,  the 
Dominions  are  distinct  units  or  States  from  the  point 
of  view  of  international  law.  What  may  be  added  fairly 
is  that  the  character  of  inter-imperial  relations  is  com¬ 
plex  and  that  the  type  of  State  represented  by  the 
Dominions  does  not  conform  absolutely  to  any  type 
hitherto  recognised,  but  that  is  no  adequate  ground  for 
denying  international  personality  or  State  character. 
It  renders  it  easy,  however,  to  understand  how  many 
different  efforts  have  been  made  to  define  in  the  normal 
terms  of  poHtical  science  the  character  of  the  Empire 
from  the  international  standpoint.  Irish  opinion  would 
treat  it  as  a  personal  union,  ^  which  is  clearly  inadequate. 
But  to  call  it  a  real  union^  necessitates  the  admission 


Smiddy,  Great  Britain  and  the  Dominions ^  p.  115.  Contrast  Hnrst, 
%h%d,  p.  54.  See  M.  Bynne,  Die  vdlJcerrechtUche  JStellnng  Irlands  (1930)  • 
Ewart,  Gan,  Bar  Review^  x.  121.  ^ 

2  Handbucli  des  Volherrechts,  ii.  4,  817. 
britischen  Reiches  (1927),  p.  17. 


Cf.  Heck,  Der  Aufbau  des 
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that  it  lacks  essential  features  of  that  type  of  State.  Chapter 
The  term  confederation  {Staatenbund)  is  more  popular/  — L 
and  at  least  recognises  that  it  is  not  a  federation,  as 
suggested  by  the  fact  of  the  pre-eminence  in  law  of  the 
British  Parhament.  But  it  lacks  the  normal  sign  of 
such  a  body,  a  system  of  treaty  relations  inter  se  be¬ 
tween  the  States  making  up  the  confederation.  Others, 
stressing  the  autonomy  of  the  parts,  reduce  it  to  an 
entente,  or,  on  the  analogy  of  the  League  of  Nations,  to 
a  League  of  sovereign  States  of  British  race.®  The  fact 
remains  that  the  system  of  a  Commonwealth  is  too 
complex  to  suit  any  ordinary  phraseology;  the  relations 
between  the  parts  of  the  Empire  rest  on  conventions 
of  a  constitutional  character,  not  on  international  law, 
and  the  whole  Empire  and  the  several  autonomous 
parts  have  distinctive  parts  to  play  in  the  international 
sphere.® 

1  Hatsohek,  Volherrecht,  p.  41 ;  Berber,  Die  Bechtsbeziehuiigen  der 
hritischen  Dominien  zv/m  MutteHaTide  (1929),  p.  99 ;  Baty,  Journ.  Comp. 

Leg.  xii.  163. 

^  Liowenstein,  Afcliiv  des  offentlicheTi  JRechts,  xii.  255  ff. 

3  H.  Walter,  Die  Stellung  der  Dominien  im  V erjassnngssystem  des 
hritischen  Beiches  im  Jahre  1931,  pp.  98,  99  ;  Wheaton,  International 
Law  (ed.  Keith),  i.  129-33. 


CHAPTEE  IV 


THE  CHARACTEE  OP  mTER-IMPBEIAE  RELATIONS 

Chapter  As  against  the  evidence  adduced  in  Chapter  III.  tending 
to  emphasise  the  distinct  character  and  sovereignty  of 
the  Dominions,  there  must  be  set  certain  facts  which 
to  some  extent  modify  that  character.  The  King  often 
appears  to  act  distinctly  and  separately  for  each  Do¬ 
minion  on  the  advice  of  the  Dominion  Covernment, 
but  there  remain  certain  issues  on  which  the  Dominions 
and  the  United  Kingdom  are  in  agreement  to  act 
jointly. 

(1)  The  United  Kingdom  and  the  Dominions  recog¬ 
nise  the  same  sovereign,  and  the  fact  is  solemnly 
recorded  in  the  preamble  to  the  Statute  of  Westminster 
in  accordance  with  the  decision  of  the  Imperial  Con¬ 
ference  of  1930:  “It  is  meet  and  proper  to  set  out  by 
way  of  preamble  to  this  Act  that,  inasmuch  as  the 
Crown  is  the  symbol  of  the  free  association  of  the 
members  of  the  British  Commonwealth  of  Nations, 
and  as  they  are  united  by  a  common  allegiance  to  the 
Crown,  it  would  be  in  accord  with  the  established  con¬ 
stitutional  position  of  all  the  members  of  the  Common¬ 
wealth  in  relation  to  one  another  that  any  alteration 
in  the  law  touching  the  succession  to  the  throne  or  the 
royal  style  and  titles  shall  hereafter  require  the  assent 
as  well  of  the  Parhaments  of  all  the  Dominions  as  of 
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the  Parliament  of  the  United  Kingdom”.  The  declara¬ 
tion  solemnly  asserts  that  any  change  in  the  succession 
must  he  made  by  common  action,  and  it  is  inevitable 
that  the  conclusion  should  thence  be  derived  that  the 
union  of  the  parts  of  the  Commonwealth  is  one  which 
cannot  be  dissolved  by  unilateral  action.  This  was  the 
sense  given  to  the  proposed  clause  when  it  was  accepted 
by  the  Conference  of  1929  by  General  Smuts, ^  who 
naturally  insisted  that  the  intention  of  the  preamble 
was  to  negative  the  idea  of  the  right  of  any  part  of 
the  Commonwealth  to  sever  itself  from  the  rest,  save 
as  the  result  of  common  assent.  Obvious  and  indeed 
unavoidable  as  this  interpretation  is,  it  was  necessarily 
repudiated  by  General  Hertzog,  when  his  attention  was 
called  to  the  fact  that  the  agreement  of  1929  seemed 
deliberately  to  negate  his  favourite  theory  of  the  right 
of  secession.  He  obtained,  therefore,  from  the  Houses 
of  Parhament  a  rider  to  the  resolutions  accepting  the 
report  of  1929  to  the  efiect  that  acceptance  of  the 
clause  in  question  did  not  afiect  the  right  of  any 
Dominion  to  secede,  and  he  announced  his  intention 
of  securing  from  the  Imperial  Conference  of  1930 
formal  endorsement  of  this  doctrine.  The  reports  of  the 
proceedings  of  the  Conference  are  silent  on  this  head; 
it  would  indeed  have  been  utterly  impossible  for  the 
British  Government  or  the  Governments  of  any  of  the 
Dominions  without  the  prior  approval  of  their  Parha- 
ments  to  homologate  in  any  form  the  doctrine  of  the 
right  of  secession,  and  a  certain  ludicrous  side  of 
the  contention  was  illustrated  by  the  bon  mot  of  the 
Secretary  of  State  for  Dominion  Afiairs  who  assured 
the  press  that  no  one  doubted  the  right  of  a  Dominion 
1  Keith,  Journ.  Comp.  Leg.  xii.  281,  282. 


Chapte 

IV. 


6o  CONSTITUTIONAL  LA  W  OF  BRITISH  DOMINIONS 


Chapter  to  secede  any  more  than  one  could  doubt  the  right  of 

_ L  a  man  to  cut  his  own  throat.  The  Conference,  it  seems 

from  General  Hertzog’s  guarded  and  vague  assertion 
on  his  return  from  it  to  the  Union,  noted  his  contention; 
it  could  hardly  do  less.  What  is  obvious  and  is  never 
denied  is  that,  if  any  Dominion  should  really  decide  to 
sever  itself  from  the  Empire,  it  would  not  be  held 
proper  by  the  other  parts  of  the  Empire  to  seek  to 
prevent  it  from  doing  so  by  the  application  of  armed 
force.  This  is  a  doctrine  which  was  recognised  as  early 
as  1920  by  Mr.  Bonar  Law,  and  has  often  been  admitted 
since.  Most  recently  it  was  made  clear  in  the  discussions 
of  the  attitude  of  the  Irish  Free  State  in  the  matter  of 
the  oath  and  the  withholding  of  the  land  annuities  and 
other  payments  due  to  the  British  Government  that, 
if  the  Free  State  should  determine  to  declare  itself  a 
republic,  the  British  Government  would  not  make  war 
to  prevent  such  a  result.  But  that  view,  of  course;,  has 
nothing  to  do  with  the  legal  aspect  of  the  case. 

From  the  legal  point  of  view  the  matter  is  simple 
enough.  The  Dominions  were  created  as  organised 
governments  under  the  British  Crown,  and  there  is  no 
provision  in  their  constitutions  which  contemplates 
that  they  have  the  right  to  eliminate  the  Crown,  or  to 
sever  their  connection  with  it.  The  language  of  the 
British  North  America  Act,  1867,  is  emphatic;  the  Act 
was  passed  to  unite  the  provinces  in  a  federal  union 
under  the  Crown  of  the  United  Kingdom.  The  Common¬ 
wealth  of  Australia  Constitution  Act,  1900,  is  based,  as 
the  preamble  states,  on  the  agreement  of  the  people 
of  the  colonies  of  Australia  to  unite  in  one  indissoluble 
federal  Commonwealth  under  the  Crown  of  the  United 
Kingdom.  The  South  Africa  Act,  1909,  was  passed  in 
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order  to  unite  the  colonies  in  a  legislative  union  under  Chap 

the  Crown  of  the  United  Kingdom.  The  Irish  Tree  _ 

State  was  created  by  an  agreement  which  assigns  to  it 
the  same  place  in  the  Empire  as  is  enjoyed  by  Canada, 
and  the  Constitution  Act,  1852,  of  New  Zealand  and 
the  Letters  Patentof  1876  giving  constitutional  govern¬ 
ment  to  Newfoundland  are  clearly  inefiective  to  confer 
on  these  Dominions  any  power  to  eliminate  the  con¬ 
nection  with  the  Crown,  apart  from  the  absurdity  of 
these  Dominions  being  thought  capable  of  desiring 
such  a  result.  It  is  not  surprising  that  in  face  of  these 
facts  General  Smuts  has  consistently  maintained  that 
even  the  King  himself  could  not  with  due  regard  to 
his  duty  assent  to  a  measure  of  a  Dominion  Parliament 
purporting  to  destroy  the  connection  with  the  Crown, 
and  that  still  less  could  the  Governor-General  exercise 
the  power.  It  is  indeed  not  seriously  open  to  dispute 
that  to  efiect  separation  there  would  in  law  be  necessary 
an  imperial  as  well  as  a  Dominion  measure,  and  that 
under  the  principle  enunciated  by  the  Statute  of 
Westminster  the  concurrence  of  the  other  Dominions 
would  also  be  requisite. 

It  is  clear  that  this  element  of  indissolubility  confers 
on  the  connection  of  parts  a  distinctive  character.  It 
makes  the  relation  very  different  from  the  mere  per¬ 
sonal  union  between  the  United  Kingdom  and  Hanover, 
where  the  connection  could  be  and  was  broken  as  a 
result  of  the  different  laws  of  descent  of  the  Crowns  of 
the  two  territories,  when  Queen  Victoria  succeeded  to 
the  throne  in  1837.  It  is  of  interest  that  the  compromise 
offered  in  1921  by  Mr.  De  Valera,  as  a  substitute  for 
full  membership  of  the  Empire  on  the  part  of  Ireland, 
nevertheless  contemplated  a  measure  of  recognition  of 
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^^ter  tte  King  as  tead  of  the  several  parts  of  the  territories 
-  with  which  Ireland  would  be  associated. 

(2)  Closely  connected  with  the  question  of  the  com¬ 
mon  Crown  is  that  of  common  allegiance.  The  issue 
might  rest,  of  course,  on  the  old  decision  in  Galvin’s 
Case,^  after  the  union  of  the  Crowns  of  England  and 
Scotland  in  the  person  of  James  I.,  that  peraons  born 
in  Scotland  after  the  union  were  natural-born  English 
subjects,  despite  the  absolutely  distinct  character  of 
the  two  kingdoms.  The  same  doctrine  was  applied 
durmg  the  period  of  the  union  of  the  Crown  of  England 
^th  the  Electorate  of  Hanover.  Even  were  each  of  the 
Honumons  to  be  regarded  as  an  absolutely  distinct 
J^gdom,  the  subjects  of  the  King  therein  would  on 
^at  doctrine  be  subjects  in  the  United  Kingdom. 
Historically,  of  course,  the  position  is  simpler.  The 
nationality  of  persons  in  the  Dominions  has  rested  on 
the  doctrines  of  the  English  common  law  which  have 
been  apphed  to  the  Dominions,  whether  acquired  by 
settlement  or  by  conquest,  as  in  the  case  of  part  of 
Canada  and  the  Union  of  South  Africa.  The  growth 
of  the  Dominions  towards  sovereignty  has,  however 
inevitably  produced  the  tendency  to  distinguish  by 
leg^lation  from  among  the  wide  class  of  British  sub- 
jects  specific  t:^es  of  Dominion  nationals,  a  step  first 
taken  by  Canada,  and  since  adopted  by  the  Irish  Free 

Imperial  Conference  of 
1930  felt  It  necessary  to  consider  the  issues  thence 
arising  when  it  was  determined  to  accord  by  the  Statute 
of  Westminster  power  to  the  Dominions  to  repeal  even 
the  British  Nationality  and  Status  of  Aliens  Act,  1914, 
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wMcli  defines  what  persons  shall  be  deemed  natural-  Ch^ter 

born  British  subjects.  The  Act  was  intended  to  have  - 

imperial  validity,  and  doubtless  that  was  its  true  effect, 
so  that  prior  to  the  Statute  of  Westminster  it  was 
not  possible  for  any  Dominion  to  vary  this  essential 
definition. 

The  Conference  emphasised  the  importance  of  main¬ 
taining  the  existence  of  a  common  status  to  facihtate 
intercourse  and  the  granting  of  mutual  privileges,  and 
recommended  that,  if  any  changes  were  desired  in  the 
existing  requirements  for  the  common  status,  pro¬ 
vision  should  be  made  for  the  maintenance  of  the 
common  status,  and  the  changes  should  only  be  intro¬ 
duced,  in  accordance  with  the  existing  practice,  after 
consultation  and  agreement  among  the  several  mem¬ 
bers  of  the  Commonwealth.  It  recognised  that  it  was 
for  each  member  of  the  Commonwealth  to  define  for 
itself  its  own  nationals,  but  so  far  as  possible  those 
nationals  should  be  persons  possessing  the  common 
status,  though  it  was  recognised  that  local  conditions 
or  other  special  circumstances  might  from  time  to 
time  necessitate  divergencies  from  the  general  prin¬ 
ciple.  The  possession  of  the  common  status  in  virtue 
of  the  law  for  the  time  being  in  force  in  any  part  of  the 
Commonwealth  should  carry  with  it  the  recognition 
of  that  status  by  the  law  of  every  other  part  of  the 
Commonwealth.  It  must  be  admitted  that  the  prin¬ 
ciples  thus  enunciated  are  not  easy  to  understand  with 
precision.  The  essential  point,  in  the  view  of  Mr. 
McGilligan,^  speaking  for  the  Irish  Free  State,  is  that 
there  is  no  Commonwealth  nationahty  based  upon  a 

^  Keith,  Speeches  and  Docwnents  on  the  British  Dominions,  1918- 
1931,  p.  241. 
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Chapter  single  law;  there  is  “not  a  single  Commonwealth 

-  nationahty  at  all,  or  even  a  dual  nationality.  The  Irish 

Free  State  national  will  be  that  and  nothing  else  so  far 
as  his  nationality  is  concerned.  His  own  nationality 
law  will  rule  him,  and  his  own  State,  through  its 
representatives  abroad,  will  protect  him.  The  treaty 
benefits  of  our  treaties  with  other  countries  will  accrue 
to  him  by  virtue  of  his  Irish  nationality.  And  the 
recognition  of  his  Irish  nationality  will  be  Common¬ 
wealth-wide  and  world-wide.”  In  accordance  with  this 
doctrine,  in  the  issue  of  passports  to  its  citizens  the 
Irish  Free  State  is  careful  to  avoid  describing  them  as 
British  subjects,  with  the  result  that  up  to  1930  British 
consuls  abroad  were  not  in  a  position  to  take  measures 
in  their  interests;  the  form  later  adopted  describes  the 
bearer  as  “a  citizen  of  the  Irish  Free  State  and  of 
the  British  Commonwealth  of  Nations”,  and  British 
consuls  can  recognise  this  as  a  sufficient  authority  for 
action. 

The  essential  fact,  evidently,  is  that  the  Dominions 
and  the  United  Kingdom  have  definitely  agreed  to 
maintain  a  common  status,  so  that  there  will  be  more 
than  a  mere  formal  union  such  as  might  exist  between 
two  countries,  both  of  which  had  the  same  sovereign, 
but  neither  of  which  recognised  that  the  subjects  of  the 
King  in  the  one  shared  a  common  status  with  the  sub¬ 
jects  of  the  King  in  the  other. 

(3)  A  further  element  of  unity  lies  in  the  deliberate 
retention  by  the  Imperial  Parliament  of  its  absolute 
sovereignty,  attested  in  the  enactment  of  the  Statute 
of  Westminster  which  no  Dominion  can  alter,  and  in 
the  declaration  by  Section  4  of  its  continued  right  to 
legislate  for  any  Dominion  with  its  consent.  This  con- 
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stitutes  a  unique  feature  of  tlie  constitution  and  attests  Chapter 

an  intimacy  of  relation  wMcIl  far  exceeds  that  of  a  _ 1 

mere  personal  union.  The  importance  of  the  power  of 
legislation,  however,  is  not  confined  to  this  aspect 
alone.  The  fact  that  the  doctrine  of  a  common  status 
exists  has  also  effects  on  the  operation  of  British  legis¬ 
lation.  The  British  Parhament  has  defined  British 
subjects,  and  over  such  subjects  when  in  countries  in 
which  the  Crown  exercises  extra-territorial  jurisdiction 
it  gives  control  to  British  diplomatic  and  consular 
ofiicers.  Thus  Irish  citizens  who  fall  within  the  defini¬ 
tion  of  British  subject  in  the  British  legislation  are  in 
Egypt,  China,  Ethiopia,  Muscat,  Morocco,  etc.,  subject 
to  the  legislative  and  jurisdictional  control  of  British 
officials.  It  is  obvious  that  the  foreign  powers  which 
have  conceded  such  jurisdiction  to  the  British  Crown 
neither  could  nor  would  be  expected  to  recognise  that 
each  Dominion  had  the  right  to  exercise  these  rights 
over  its  own  nationals,  nor  would  the  Dominions  be 
prepared  to  undertake  the  burden  of  the  necessary 
action.  The  only  alternative,  therefore,  would  be  to 
leave  Dominion  nationals  under  local  control,  which 
could  not  be  contemplated  so  long  as  circumstances 
were  such  as  to  render  it  necessary  for  the  British 
Grovernment  to  insist  on  its  extra-territorial  rights. 
Suppose,  however,  that  in  pursuance  of  the  declared 
intention  of  Mr.  De  Valera  to  secure  the  estabhshment 
of  an  Irish  Eepubhc,  the  Irish  legislature  used  its  un¬ 
doubted  power  since  the  Statute  of  Westminster  to 
declare  that  Irish  nationals  were  not  British  subjects, 
in  violation  of  the  understanding  reached  at  the  Im¬ 
perial  Conference  of  1930.  It  might  be  claimed  that,  as 
Irish  legislation  under  the  same  Statute  has  extra- 
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territorial  competency,  tlie  right  of  the  British  Govern¬ 
ment  to  exercise  jurisdiction  in  such  cases  would  fall  to 
the  ground.  The  answer  obviously  is  that  the  right  of 
the  British  Government  depends  on  British  legislation 
which  is  extra-territorially  operative,  and  that  the 
Statute  hy  Section  2  gives  the  Irish  legislature  no  right 
to  repeal  British  legislation  save  in  so  far  as  it  is  part 
of  the  law  of  the  Free  State.  It  remains,  therefore,  for 
the  British  Parliament  to  decide  at  its  discretion  what 
persons  it  shall  deem  to  be  British  subjects  when  out¬ 
side  the  limits  of  the  Dominions,  and  any  restrictions 
which  it  may  decide  upon  must  rest  upon  agreement 
and  British  legislation,  not  on  Dominion  authority. 

These  considerations  answer  a  problem  discussed 
during  the  conflict  with  Mr.  De  Valera  over  the  pro¬ 
posed  abohtion  of  the  oath  taken  by  members  of  the 
Irish  legislature.  It  was  then  suggested  that,  if  the  Free 
State  declared  itself  a  republic,  Irish  citizens  would 
automatically  cease  in  the  rest  of  the  EmpirO  to  be 
British  subjects  and  would  become  ahens.  It  is  clear 
that  this  is  a  misunderstanding.  The  bond  of  allegiance  ’• 
for  those  Irish  citizens  who  remained  in  the  revolting 
territory  would  doubtless  by  extra-legal  action  be 
severed,  but  nothing  save  British  legislation  could 
deprive  Irish  citizens  not  resident  in  Ireland  of  their 
status  as  British  subjects.  This  fact  is  one  more  reason 
for  holding  that  secession  of  any  part  of  the  Empire 
would  only  be  possible  by  the  consent  of  the  British 
Parhament  expressed  in  legislation.  That  armed  force 
would  not  be  used  to  prevent  the  secession  of  the  Free 

1  Allegiance,  of  course,  depends  in  no  way  on  the  taldng  of  the  oath 
mder  the  Eree  State  Constitution.  See  Keith,  TU  Scotsman,  June  14 
1932,  accepted  by  Sir  S.  Cripps,  Pari.  Deb.  cclxvii.  668,  and  Sir 
T,  Inskip  at  Stranraer,  August  4,  1932. 
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State  is  one  thing,  that  British  subjects  should  be  Chapter 

relieved  of  their  allegiance  when  outside  the  State  is  _ L 

another. 

It  must  be  remembered  also  that  the  theoretic  para¬ 
mount  power  of  the  King  in  Parhament  in  the  United 
Kingdom  has  at  present  a  vital  meaning  for  Canada, 
which  must  resort  to  that  authority  for  any  change  in 
the  federal  pact.  It  is  not  inconceivable  that  at  some 
time  or  other  the  Commonwealth  of  Australia  might 
have  to  appeal  to  the  same  authority,  especially  if  it 
is  desired  to  remove  the  federal  character  of  the  con¬ 
stitution.  Nor  is  there  any  widespread  feeling  in  favour 
of  the  abolition  of  this  paramount  power  in  the 
Dominions.  It  may  be  disliked  by  certain  spokesmen 
of  French  Canada,  but  it  is  highly  approved  by  the 
majority  of  opinion  in  Quebec;  it  has  been  commended 
heartily  by  the  present  Prime  Minister  of  the  Dominion, 
and  is  regarded  as  of  the  highest  value  by  the  Attorney- 
G-enerM  of  the  Commonwealth,’-  and  never  criticised  in 
New  Zealand  or  Newfoundland.  Against  these  views 
can  only  be  set  the  opposition  of  the  Union  of  South 
Africa,  largely  Dutch  in  population  and  republican  in 
sentiment,  and  the  revolutionary  movement  in  the 
Irish  Free  State,  which  aims  at  the  unattainable  ideal 
of  an  Irish  Repubhc  to  include  Northern  Ireland. 

(4)  Even  more  important  is  the  question  of  the  posi¬ 
tion  of  the  Crown  and  of  the  limits  of  freedom  of 
action  for  the  Dominions  in  external  afiairs.  The  view 
of  the  Irish  Free  State  is  simple;  the  one  aim,  Mr. 
McGilligan  holds,  of  the  Conferences  of  1926-30  was 
to  uproot  the  British  Government  from  the  system  of 
the  State,  and  in  substitution  for  that  there  was 

^  Australia  and  the  British  Commonwealth^  pp.  86-98. 
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Ct^ter  accepted  tlie  British,  monarch.  ''He  is  a  King  who 

-  functions  entirely,  so  far  as  Irish  affairs  are  concerned, 

at  the  will  of  the  Irish  Government,”  and  “nobody  has 
dared  to  say  that  at  present  the  constitutional  rela¬ 
tionship  between  this  country  and  the  King  is  such 
that  the  King  can  deviate  in  the  slightest  way  from 
the  advice  tendered  to  him  on  any  and  every  point  by 
the  Government  of  this  country”.  “The  situation  as 
accepted  is  that  of  a  constitutional  monarchy  in  which 
the  monarch  definitely  obeys  the  will  of  the  people, 
and  if  he  ceases  to  obey,  he  ceases  to  be  constitutionally 
monarch.”  This  doctrine^  he  reinforced  by  insisting 
that  for  ten  years  there  had  been  no  instance  of  the 
King  rejecting  any  advice  tendered.  In  the  same  spirit 
during  the  King’s  long  illness  it  was  insisted  by  the 
Free  State  that  the  question  of  appointing  persons  to 
sign  ofiicial  documents  for  His  Majesty  should  not  have 
been  determined  by  the  British  Government  without 
consultation,  and  at  its  wish  all  Irish  documents  re¬ 
quiring  the  royal  signature  were  signed  only  by  the 
royal  members  among  those  empowered.  Further,  since 
1931  the  Free  State  has  discarded  entirely  the  use  of 
the  British  Government  as  an  intermediary  between 
them  and  the  King,  and  documents  are  submitted  to 
the  latter  either  through  the  High  Commissioner  in 
London  or  by  the  Irish  Minister  for  External  Affairs, 
the  Private  Secretary  to  the  King  arranging  for  inter¬ 
views. 

The  privileges  gained  by  the  Free  State  are  of  course 
at  the  disposal  of  any  other  Dominion,  and  the  normal 
rule  that  the  King  in  any  matter  affecting  a  Dominion 
must  act  on  the  advice  of  that  Dominion,  whether 

^  Keith,  Speeches  and  Documents,  pp.  247,  248. 
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tendered  direct  or  through,  the  formal  channel  of  the  Ctapter 
Secretary  of  State  for  Dominion  or  Foreign  Afiairs,  is 
clearly  enunciated  by  the  Conference  of  1926,  and  is  not 
in  dispute.  But  there  are  exceptional  cases  which  arise 
normally  in  the  sphere  of  external  relations,  though, 
as  we  have  seen,  there  might  arise  the  possibility 
of  the  King  being  advised  to  assent  to  a  bill  for  the 
secession  of  part  of  the  Empire,  if  that  measure  were 
reserved  as  beyond  his  competence  by  the  Governor- 
General;  and  in  theory  he  might  be  advised  by  the 
British  Government  to  disallow  a  bill  of  this  kind,  if 
locally  assented  to,  as  nltm  vires.  The  real  practical 
problem  is  how  far  can  the  King  act  separately  in 
international  afiairs  without  reaching  a  point  where 
such  action  would  be  inconsistent  with  the  unity  which 
he  symbolises.  Could  he  declare  war  for  one  part  of 
the  Empire  without  involving  the  rest,  or,  putting  it 
more  concretely,  could  he  declare  war  for  the  United 
Kingdom  and  at  the  same  time  declare  neutral  one  or 
more  of  his  Dominions,  acting  on  the  advice  of  the 
respective  Governments? 

The  right  of  a  Dominion  to  remain  neutral  in  a  war 
declared  by  the  King  on  the  advice  of  British  ministers 
is  asserted  by  General  Hertzog,^  though,  it  is  fair  to 
admit,  he  does  not  appear  ever  to  have  mastered 
clearly  what  would  be  involved  in  neutrality,  including 
the  closing  of  ports  in  the  Union  to  British  war  vessels. 

In  this  issue  the  position  of  the  Irish  Free  State  is 
rendered  difficult  by  the  terms  of  the  treaty  of  1921. 
Naturally  it  would  incline  to  support  the  contention 
of  the  Union,  but  the  terms  of  that  treaty  require  it 

^  Keith,  The,  Sovereignty  of  the  British  Dominions,  pp.  467-9.  Con¬ 
trast  Latham,  Australia-and  the  British  Commonwealth,  p.  29. 
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Chapter  to  afford  to  the  Imperial  forces  certain  harbour  and 

_ 1  other  facilities  in  time  of  peace,  and — ^what  is  vital — 

“in  time  of  war  or  of  strained  relations  with  a  foreign 
power  such  harbour  and  other  facihties  as  the  British 
Government  may  require”  for  the  purpose  of  coastal 
defence  of  Ireland  (Article  7).  As  Mr.  De  Valera  has 
admitted,  the  carrying  out  of  this  absolute  Obligation 
would  render  an  effort  of  the  Free  State  to  declare  its 
neutrality,  even  if  the  King  were  willing  to  act,  mean¬ 
ingless,  for  no  foreign  power  would  be  ready  to  admit 
the  legal  right  to  neutrality  of  a  country  which  thus 
afforded  facilities  to  its  enemy.  The  most  serious  argu¬ 
ment  against  the  idea  of  possible  neutrality  rests  on 
the  common  status  of  subjects  of  the  King  and  on  the 
personal  action  of  the  King.  War,  it  must  be  taken 
for  granted  under  the  Kellogg  Pact  of  1928,  as  well  as 
under  the  League  Covenant,  would  only  be  declared 
by  the  Crown  in  a  matter  of  the  utmost  importance 
for  the  safety  of  the  United  Kingdom  or  some  part  of 
the  Empire,  or  of  some  territory  whose  protection  was 
deemed  vital  to  self-defence,  as  explained  by  Sir  A. 
Chamberlain  to  Mr.  Kellogg  in  connection  with  the 
Pact.  For  the  King  acting  in  a  vital  issue  of  this  sort 
to  dissociate  himself  at  the  same  time  from  the  action 
in  respect  of  a  Dominion  would  demand  an  attitude  of 
mind  which  it  would  be  difficult  to  expect  or  desire, 
and,  if  the  Dominion  pressed  the  issue,  it  might  be 
necessary  to  accept  its  secession.  It  must  be  remem¬ 
bered  that,  if  the  British  declaration  were  based  on  a 
duty  under  Article  16  of  the  League  Covenant  or  other¬ 
wise,  the  refusal  of  the  Dominion  to  participate  would 
be  gravely  improper  and  the  King  could  not  properly 
be  asked  to  homologate  it.  Moreover,  there  are  strong 
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reasons  which,  render  the  possibility  of  any  Dominion  Chapter 
desiring  to  maintain  neutrality  minimal.  The  Do-  _ — 
minions  have  never  been  under  any  obligation  to  par¬ 
ticipate  actively  in  a  British  war  in  which  they  were 
not  themselves  attacked  or  menaced  with  attack  by 
the  enemy.  A  British  declaration  of  war  has  indeed 
most  important  efiects  as  regards  the  position  of  enemy 
aliens  in  their  territories,  and  it  imposes  on  them  cer¬ 
tain  restrictions  on  trade  with  the  enemy  and  treatment 
of  enemy  shipping  in  their  ports.  But  normally  all  that 
a  dissenting  Dominion  need  desire  would  be  passive 
belhgerency,  such  as  has  been  the  case  in  the  past  in 
the  minor  British  wars,  such  as  that  of  1919  with 
Afghanistan. 

It  has,  however,  been  argued  that  the  reluctance  of 
one  Dominion  to  agree  to  a  declaration  of  war  should 
suffice  to  prevent  the  King  declaring  war  at  all.  Action 
should  be  based  on  common  consent,  and  one  negative 
should  prevail.  The  contention  clearly  cannot  stand, 
the  United  Kingdom  is  deeply  implicated  in  European 
politics  and  cannot  possibly  be  bound  to  persuade, 
e.g.,  the  Union  of  South  Africa  that  action  is  inevitable. 

It  seems,  therefore,  that  the  parallel  of  Hanover  and 
the  United  Kingdom  often  adduced  to  prove  the  possi¬ 
bility  of  neutrahty  in  a  British  war,  as  in  the  case  of  the 
Hanoverian  proclamation  of  neutrality  in  1803,^  is  in- 
apphcable  to  a  Commonwealth  whose  subjects  have  a 
common  status,  and  the  same  conclusion  is  aided  by 
the  fact  that  in  the  vital  issue  of  disarmament  or 
limitation  of  armaments  it  has  been  held  necessary 

1  Cobbett,  WeMy  Register,  1803,  iii.  859.  In  1715  Hanover  and 
Sweden  were  at  war,  but  not  Great  Britain:  Cbance,  George  I.  and  the 
Northern  p.  101. 
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Chapter  both,  by  the  British  Grovernment  and  by  foreign  powers 

_ L  that  there  should  be  agreement  on  the  part  of  all 

members  of  the  Empire.  That  was  established  at 
Washington  in  1921-22,  and  again  at  London  in  1930, 
in  the  treaties  for  naval  limitation  then  reached,  and  it 
has  been  assumed  throughout  the  discussion  at  Geneva 
on.  the  reduction  of  armaments.  The  British  Govern¬ 
ment  made  it  clear,  for  instance,  that  it  could  not  assent 
to  the  principles  proposed  by  President  Hoover  in  1932 
without  the  assent  of  the  rest  of  the  Empire.  In  a 
similar  manner,  when  the  proposal  for  the  Kellogg  Pact 
was  placed  before  the  British  Government,  it  immedi¬ 
ately  insisted  that  the  issue  was  one  in  which  it  could 
not  act  by  itself.  The  same  attitude  was  displayed  as 
regards  the  abortive  Geneva  Protocol  of  1924,  which 
would  have  strengthened  the  operation  of  the  aim  of 
the  League  Covenant  to  prevent  war;  even  had  the 
Labour  Government  in  the  United  Kingdom  remained 
in  office,  it  could  not  have  proceeded  with  the  accept¬ 
ance  of  the  project  which  it  inchned  to  favour  in  face 
of  Dominion  dissent.  In  the  same  way  the  signature  of 
the  Optional  Clause  of  the  Statute  of  the  Permanent 
Court  of  International  Justice  was  not  undertaken  by 
any  part  of  the  Commonwealth  until  it  had  been  agreed 
to  by  the  whole  of  the  parts,  and  the  acceptance  of  the 
General  Act  of  1928  for  the  Pacific  Settlement  of  Inter¬ 
national  Disputes  was  delayed  until  after  the  general 
approval  of  signature  at  the  Imperial  Conference  of 
1930;  though  the  Union  of  South  Africa  reserved  con¬ 
sideration  of  its  special  position,  it  took  no  exception 
to  action  by  the  other  members  of  the  Common¬ 
wealth. 

There  is  no  possibility  of  deciding  in  the  abstract  the 
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limits  within  which  unity  is  necessary.  Clearly  any  con-  Ch^ter 

ventions  regulating  the  laws  of  war,  as  by  forbidding  - 

chemical  warfare  or  regulating  the  use  of  submarines, 
must  be  accepted  by  the  whole  of  the  Empire,  or  they 
would  be  worthless  to  other  powers.  On  the  other  hand, 
the  Locarno  Pacts  were  accepted  by  the  British  Govern¬ 
ment  on  the  condition  that  the  Domirdons  should  incur 
no  obligations  under  them  unless  their  Governments 
accepted  such  obligation,  and  no  Government  has  so 
accepted.  It  is  clear  that  this  is  a  substantial  diminu¬ 
tion  of  unity,  but  it  is  explicable  by  the  doctrine  of 
passive  belligerency.  If  the  United  Kingdom  had  to 
proceed  to  warlike  measures  to  safeguard  France, 
Belgium,  or  Germany  from  unjust  attack,  the  Do¬ 
minions  would  be  placed  in  a  position  of  war  as  against 
the  aggressor,  but  they  would  be  clearly  exempt  from 
any  obligation  to  render  aid  to  the  parties  attacked. 

No  other  case  of  such  importance  of  divided  attitudes 
has  arisen.  But  it  is  worth  noting  that  the  United 
Kingdom,  the  Commonwealth,  and  the  Irish  Free  State 
alone  accepted  the  Convention  of  1930  prepared  under 
League  auspices  to  afiord  financial  aid  to  the  victims 
of  unjust  aggression.  The  Canadian  refusal  is  in  entire 
keeping  with  the  view  of  the  Dominion  on  the  un¬ 
desirability  of  extending  in  any  way  the  rule  of  aid  laid 
down  by  Article  10  of  the  League  Covenant. 

The  extent  of  unity  is  therefore  variable,  and  there 
is  no  possible  doubt  that  for  many  purposes  it  cannot 
be  invoked.  For  instance,  it  is  plain  that  there  may  be 
disputes  between  a  foreign  state  and  a  Dominion  in 
which  the  United  Kingdom  has  no  part,  and  in  respect 
of  which  it  would  have  no  responsibility.  Thus  the 
United  Kingdom  could  not  be  asked  to  make  repara- 
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Chaptei  tion  for  wrongs  inflicted  on  the  subjects  of  a  foreign 

_ 1  power,  for  instance  by  illegal  deportation  from  the 

Union,  or  for  riots  against  Japanese  or  Chinese  such  as 
those  of  1907  in  Vancouver.  The  responsibility  would 
rest  with  the  Dominion  direct,  a  fact  which  is  brought 
into  clear  rehef  by  the  form  of  dealing  directly  with  all 
international  issues  by  the  Irish  Free  State.  There  is 
no  doubt  whatever  that,  if  such  a  dispute  should  fall 
within  the  character  of  those  justiciable  under  the 
Statute  of  the  Permanent  Court,  the  case  would  be 
dealt  with  by  that  Court  as  between  the  Dominion  and 
the  foreign  state.  Similarly  the  League  Council  or 
Assembly  in  the  exercise  of  its  conciliatory  functions 
would  deal  with  a  dispute  between  a  Dominion  and 
foreign  state  without  involving  any  British  responsi¬ 
bility. 

It  must,  however,  be  recognised  that,  though  this 
principle  should  be  carried  to  its  full  logical  conclusion 
if  theory  were  strictly  followed,  even  here  the  unity  of 
the  Empire  in  the  view  of  foreign  powers  obtrudes 
itself.  On  the  theory  of  complete  distinction,  it  would 
follow  that,  if  a  part  of  the  Empire  were  at  variance 
vdth  a  foreign  state  and  the  Council  dealt  with  the 
issue  under  Article  15  of  the  Covenant,  any  part  of  the 
Empire  other  than  that  engaged  in  the  dispute,  which 
was  a  member  of  the  Council,  would  be  entitled  to  vote 
in  arriving  at  the  recommendation  of  the  Council.  Such 
a  recommendation  if  unanimous  binds  the  members  of 
the  League  not  to  go  to  war  with  any  party  to  the 
dispute  which  obeys  the  recommendation.  But  as  early 
as  1920,  Mr.  BowelP  for  Canada,  in  agreement  with 
Viscount  Grey’s  view,  expressly  admitted  that  in  such 

^  Keitli,  War  Government  of  the  British  Dominions,  p.  161. 
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a  case  the  vote  of  a  part  of  the  Empire  could  not  he  Chapter 

counted;  referring  to  a  possible  dispute  between  the  - 

United  States  and  the  United  Eungdom,  he  said: 
“Canada  owes  allegiance  to  the  same  sovereign  as 
Great  Britain,  and  so  long  as  she  continues  to  do  so, 
she  would  be  a  party  in  the  interest  and  disentitled  to 
a  vote.  If  she  disclaimed  her  interest  and  claimed  the 
right  to  vote,  she  should  thereby  proclaim  her  in¬ 
dependence.”  Though  these  arguments  were  adduced 
to  meet  the  objections  of  the  United  States  to  the  extra 
voting  power  of  the  British  Empire,  there  is  no  reason 
to  suppose  that  the  argument  would  not  prevail  to-day 
with  foreign  powers.  This  is  demonstrated  by  their 
attitude  to  the  suggestion  that,  if  a  case  in  which  a 
Dominion  was  concerned  came  before  the  Permanent 
Court,  the  Dominion  could  claim  to  have  a  judge  ap¬ 
pointed  to  sit  on  the  Court  despite  the  presence  there¬ 
on  of  a  British  judge.  In  theory  clearly,  if  the  dispute 
is  one  in  which  the  Dominion  alone  is  claimant  or  de¬ 
fendant,  there  should  he  conceded  the  right  to  have 
its  own  judge,  but  the  feeling  that  the  British  judge 
must  virtually  also  serve  as  a  Dominion  judge  is  an  im¬ 
pression  which  it  IS  hard  to  eradicate  from  the  minds 
of  foreign  jurists,  though  no  of&cial  settlement  of  the 
question  has  yet  been  possible.^  It  may,  however,  be 
doubted  if  the  Empire  view  would  convince  the  Court. 
Moreover,  from  the  Empire  point  of  view  one  point  is 
of  importance.  If  the  British  member  of  the  Court  were 
reinforced  by  a  Dominion  member  pro  hac  vice,  and  the 
two  differed  in  opinion,  there  is  little  doubt  that  there 
would  be  strong  feeling  in  the  Dominion  against  the 

1  It  was  ruled  irrelevant  during  the  revision  of  the  Statute,  despite 
the  claim  of  Sir  C.  Hurst  and  Mr.  Elihu  Hoot’s  support,  March  19, 1929. 


76  C  ONS  TITUTIONA  L  LAW  OF  BRITISH  D  0  MINIONS 


Chapter  British  judge,  a  contingency  which  it  is  desirable  to 
_ 1  avoid. 

A  further  issue  involving  a  measure  of  imperial 
solidarity,  contested  as  usual  by  the  Irish  Free  State, 
arises  from  the  practice  of  the  United  Kingdom  in  its 
commercial  treaties  to  stipulate  that  the  foreign  power 
shall  give  to  products  from  the  Dominions  most  favoured 
nation  treatment  so  long  as  the  Dominions  treat  pro¬ 
ducts  from  the  foreign  country  in  like  manner.  It  is 
also  usual  to  include  in  such  treaties  clauses  permitting 
the  Dominions  to  adhere  to  them  and  to  withdraw 
separately  from  them.  These  treaties  are  signed  for  the 
United  Kingdom  and  are  not  signed  for  the  Dominions 
in  general.  It  is  clear  that  this  mode  of  action,  which 
is  of  long  standing,  implies  the  right  of  the  Crown  on 
the  advice  of  British  ministers  not  to  impose  obligations 
on  the  Dominions,  but  to  secure  for  them  advantages. 
Even  the  Irish  Free  State  has  on  occasion  secured  most 
favoured  nation  treatment  in  this  way,  but  the  official 
doctrine  there  is  that  in  reality  the  grant  of  most 
favoured  nation  treatment  was  the  result  of  a  fresh 
treaty  independent  of  the  British  treaty.  i  This  attitude 
is  adopted  in  accordance  with  the  view  of  Mr.  McGrilli- 
gan  that  the  King,  on  the  advice  of  British  ministers, 
could  no  more  make  treaties  for  the  Free  State  than 
could  the  Mikado  of  Japan  or  the  King  of  Italy.  This 
goes  beyond  the  views  of  the  Imperial  Conferences, 
which  have  indeed  stressed  the  impossibility  of  any 
part  of  the  Empire  negotiating  to  impose  obligations 
on  other  parts,  but  have  never  negated  the  right  to 

^  So  in  1931  quite  distinct  agreements  were  made  with  Brazfl.  But 
the  treaty  with  Hayti  of  April  7,  1932,  still  stipulates  in  favour  of  the 
Dominions.  See  K.eith,  Journ,  Comp,  Leg.  xiv.  110,  111. 
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secure  optional  benefits  if  desired.  Strictly  speaking,  Chapter 

it  seems  that  any  part,  and  not  tie  United  Kingdom  _ L 

alone,  could,  if  tbe  foreign  state  agreed,  stipulate  for 
advantages  for  the  rest  of  the  Empire  in  a  treaty  signed 
for  that  part  alone,  though  in  practice  it  is  natural  that 
it  is  the  United  Kingdom  that  normally  so  acts.  The 
Union  ^  also  appears  to  have  objections  to  this  pro¬ 
cedure,  but  no  formal  dissent  from  it  has  yet  been 
expressed  by  the  Imperial  Conference,  and  its  propriety 
therefore  so  far  cannot  be  denied.  It  is  obvious  that 
some  at  least  of  the  Dominions  do  not  object  to  this 
mode  of  procedure  in  their  interests. 

In  the  same  way  the  British  Government  in  its 
treaties  normally  stipulates  for  advantages  for  British 
subjects  in  general  and  for  British  shipping  without 
restriction  to  shipping  registered  in  the  United  King¬ 
dom.  The  Union  of  South  Africa,  on  the  other  hand,  in 
its  treaty  with  Germany  of  1928,  stipulated  for  advan¬ 
tages  for  Union  registered  shipping.  Mr.  McGilligan 
again  would  seem  to  deprecate  this  advantage  for  Irish 
citizens  who  are  also  British  nationals,  but  it  seems  to 
be  acceptable  to  the  Dominions  in  general. 

It  may  therefore  fairly  be  concluded  that  a  certain 
amount  of  unity  must  be  conceded  to  the  Common¬ 
wealth,  despite  the  distinct  character  which  also  must 
be  recognised  as  belonging  to  the  parts.  It  is  impossible 
for  the  Empire  to  insist  on  acting  in  certain  matters 
as  a  unity,  and  also  to  demand  that  the  parts  are 
to  be  regarded  as  absolutely  distinct.  Foreign  powers 
cannot  be  expected  to  concede  any  such  claim,  nor  do 

^  Thus  in  the  Russian  agreement  of  April  16,  1930,  the  Free  State 
and  the  Union  are  excluded  from  the  right  to  adhere  and  to  receive  on 
reciprocity  most  favoured  nation  treatment:  Keith,  Journ.  Comp,  Leg. 
xii.  293,  294. 
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Chapter  the  Dominions  other  than  the  Union  and  the  Free  State 
iZl  manifest  any  real  desire  to  establish  it. 

(5)  The  element  of  unity,  however,  appears  most 
clearly  in  the  case  of  the  relations  inter  se  of  the  parts 
of  the  Empire.  It  is  clear  that  in  the  view  of  the  British 
Government,  which  succeeded  in  securing  virtual 
homologation  of  its  opinion  by  the  Imperial  Conference 
of  1930,  these  relations  are  not  relations  governed  by 
international  law,  but  are  constitutional  in  character. 
In  the  case  of  a  mere  personal  union  of  two  countries, 
each  having  the  same  Eiing,  there  is  no  ground  on  which 
the  possibility  of  regulating  these  relations  by  inter¬ 
national  law  could  be  denied.  In  fact  the  case  of 
Hanover  proves  definitely  the  contrary;  as  we  have 
seen,  the  neutrality  of  Hanover  could  be  declared  in  a 
British  war  just  as  that  of  the  United  Kingdom  in  a 
Hanoverian  war.  Agreements  between  the  King  of  the 
United  Kingdom  in  that  capacity  and  in  his  capacity 
as  Eiing  of  Hanover  could  therefore  only  be  regarded 
as  treaties  of  international  law,  despite  suggestions  by 
Sir  S.  Cripps  to  the  contrary.  This  view  of  the  position 
was  naturally  taken  by  the  Irish  Free  State,  and  its 
entry  into  the  League  of  Nations  gave  it  the  oppor¬ 
tunity  to  press  its  view.  Article  18  of  the  League 
Covenant  requires  the  registration  of  treaties  or  inter¬ 
national  engagements  entered  into  by  members  of  the 
League  with  the  Secretariat,  and  lays  down  that  no 
such  treaty  or  engagement  shall  be  binding  until  regis¬ 
tration.  The  British  Government  never  regarded  the 
treaty  of  1921  with  the  Free  State  as  falling  under  this 
Article,  and  did  not  register  it.  On  July  11,  1924,  the 
representative  at  Geneva  of  the  Free  State  registered 
the  treaty  of  1921,  evoking  from  the  British  Govern- 
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ment  the  formal  assertion  that  “since  the  Covenant  of  Chapter 

the  League  of  Nations  came  into  force  His  Majesty’s  _ 1 

Government  has  consistently  taken  the  view  that 
neither  it  nor  any  conventions  concluded  rmder  the 
auspices  of  the  League  are  intended  to  govern  relations 
inter  se  of  various  parts  of  the  British  Commonwealth”. 

The  Irish  Free  State  rejoined  denying  the  vahdity  of 
the  British  contention,  but  without  adducing  reasons,  i 
and  the  Imperial  Conference  of  1926  took  up  the  matter 
in  connection  with  the  question  whether  general  treaties 
concluded  under  League  auspices  apphed  to  the  rela¬ 
tions  inter  se  of  parts  of  the  Commonwealth.  In  fact 
it  had  been  felt  necessary  in  certain  cases,  the  treaties 
being  concluded  between  states  by  name,  to  provide 
expressly  in  the  treaty  that  it  was  not  to  apply  between 
parts  of  a  state  under  one  sovereign.  It  was  now  agreed 
that  treaties  should  be  concluded  in  the  name  of  the 
King  as  the  symbol  of  the  special  relationship  between 
the  different  parts  of  the  Empire.*  “The  making  of 
the  treaty  in  the  name  of  the  King  as  the  symbol 
of  the  special  relationship  between  the  difierent  parts  of 
the  Empire  will  render  superfluous  the  inclusion  of  any 
provision  that  its  terms  must  not  be  regarded  as  regulat¬ 
ing  inter  se  the  rights  and  obligations  of  the  various 
territories  on  behalf  of  which  it  has  been  signed  in  the 
name  of  the  King.  In  this  connection  it  must  be  borne 
in  mind  that  the  question  was  discussed  at  the  Arms 
Traffic  Conference  in  1925,  and  that  the  legal  committee 
of  that  Conference  laid  it  down  that  the  principle  to 
which  the  foregoing  sentence  gives  expression  underlies 
all  international  conventions.”  Now  it  is  true  that  this 

^  Keith,  Sr>&&clies  and  Documents  on  the  British  Dominions,  pp.  347, 

348.  *  Ibid.  p.  382. 
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Chapter  interpretation  of  tlie  discussions  at  the  Arms  Traffic 
iZl  Convention  may  be  incorrect,  for  the  doctrine  there 
enunciated  may  merely  mean  that  the  terms  of  a  con¬ 
vention  have  no  apphcation  as  between  the  various 
territories  of  a  member  of  the  League,  i.e.  between  the 
United  Kingdom  and  the  Crown  Colonies  and  Protec¬ 
torates;  but  that  is  irrelevant,  for  the  Conference  of 
1926  accepted  unanimously,  and  no  Dominion  Parlia¬ 
ment  dissented  from,  the  view  that  relations  of  the 
parts  of  the  Commonwealth  intev  se  are  not  relations 
of  international  law.  No  doubt  the  Free  State  later 
repented  of  its  admissions  at  the  Conference  of  1926, 
and  it  took  the  opportunity  to  raise  the  issue  indirectly 
in  connection  with  the  signature  of  the  Optional  Clause 
of  the  Statute  of  the  Permanent  Court  of  International 
Justice  in  1929.^  The  British  and  the  other  Dominion 
Governments  accepted  that  clause  which  renders  refer¬ 
ence  to  the  Court  compulsory  in  certain  circumstances 
with  the  express  exclusion  of  disputes  with  the  Govern¬ 
ment  of  any  other  member  of  the  League  which  is  a 
member  of  the  British  Commonwealth  of  Nations,  “all 
of  which  disputes  shall  be  settled  in  such  manner  as 
the  parties  have  agreed  or  shall  agree”.  The  Irish  Free 
State  acceptance  was  absolute  on  the  sole  condition  of 
reciprocity,  and  it  was  energetically  denied  that  the 
British  reservation  was  vahd  within  the  terms  of  the 
Statute,  and  the  claim  was  made  that  the  Irish  Govern¬ 
ment  would  be  able  in  any  case  under  the  Statute  with 
the  British  Government  to  apply  to  the  Court  in 
defiance  of  the  British  reservation.  It  is  clear  that  the 


^  Keitli,  Speeches  and  Documents  on  the  British  Dominions^  p.  414. 
In  1929  Mr.  McGilligan  admitted  that  the  Kellogg  Pact  could  not  be 
deemed  to  apply  between  the  parts  of  the  Empire. 
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claim  was  untenable,  for,  wbether  or  not  tlie  rules  of  Chapter 

international  law  could  be  invoked  as  applicable  to  _ L 

inter-imperial  relations,  the  British  reservation  could 
not  be  overriden  by  the  Court.  A  like  divergence  of 
view  was  expressed  by  the  British  and  Irish  Glovern- 
ments  regarding  the  acceptance  of  obligations  to  arbi¬ 
trate  under  the  General  Act  of  1928  for  the  Pacific 
Settlement  of  International  Disputes.  It  must  be  added 
that  in  the  case  of  the  Optional  Clause  the  Union 
Government  expressed  the  view,  not  that  the  Perma¬ 
nent  Court  could  not  deal  with  inter-imperial  disputes, 
but  that  it  was  preferable  that  resort  should  not  be 
had  to  it  for  that  purpose. 

The  British  view  must  under  all  the  circumstances 
be  held  to  be  binding,  and  with  it  fall  to  the  ground 
many  complex  and  dehcate  issues.  Had  the  terms  of 
the  Covenant  applied  as  between  the  members  of  the 
Commonwealth,  it  would  have  been  possible  to  argue 
that  secession  was  forbidden  by  Article  10,  which  com¬ 
pels  all  members  of  the  League  to  preserve  the  terri¬ 
torial  integrity  and  existing  pohtical  independence  of 
members  of  the  League.  Dehcate  issues  would  also 
arise  in  the  ease  of  disputes  in  which  any  member  of 
the  Commonwealth  was  engaged  and  fell  under  League 
disapproval,  so  that,  for  instance,  the  Council  required 
action  against  the  defaulting  member  under  Article  16 
of  the  Covenant,  and  so  forth.  Consideration  of  the 
gravity  of  the  inconvenience  of  holding  that  the 
Covenant  applies  between  the  members  of  the  Com¬ 
monwealth  inter  se  doubtless  outweighs  the  arguments 
which  might  be  based  on  the  mere  wording  of  the 
Covenant.  The  Dominions  on  the  whole  have  not 
pressed  the  point,  partly,  no  doubt,  because  they  do 
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Chapter  not  Contemplate  witli  any  satisfaction  tte  possibility 
of  finding  the  issue  of  immigration  and  treatment  of 
immigrants  made  an  international  question  as  between 
them  and  India,  also  a  member  of  the  League.  It  is 
true  that  immigration  has  so  far  been  held  to  be  a 
matter  of  domestic  jurisdiction  in  which  the  League  or 
the  Court  is  unable  to  interfere,  but  it  is  also  clear  that 
international  law  is  not  static,  and  that  there  is  no 
certainty  that  the  classification  of  immigration  in  this 
manner  will  permanently  endure.^  Not  less  important  ^ 
is  the  issue  of  inter-imperial  preferences  such  as  those 
agreed  on  at  Ottawa,  for,  if  relations  between  the 
Dominions  and  the  UnitedKingdomwere  international, 
foreign  states  could  demand  the  advantage  of  them 
under  most  favoured  nation  clauses  in  treaties. 

(6)  The  same  determination  of  the  parts  of  the 
Commonwealth  to  secure  elimination  of  foreign  inter¬ 
vention  in  any  shape  is  seen  in  the  decision  of  the 
Conference  of  1930  as  to  inter-imperial  arbitration.  It 
is  a  signal  fact  that,  while  compulsory  arbitration  of 
disputes  with  foreign  states  had  been  undertaken  by 
the  whole  Empire  in  1929,  it  proved  impossible  to 
secure  agreement  to  any  compulsion  or  even  to  the 
establishment  of  a  permanent  body  to  deal  with  such 
disputes,  though  it  was  obvious  that  the  existence  of 
such  a  body  was  almost  essential,  if  disputes  were  to 
be  dealt  with  judicially.  In  lieu,  arbitration  ad  hoc  of  a 
voluntary  character  was  decided  upon,  and  all  that 
could  be  done  was  to  make  suggestions  for  the  com¬ 
petence  and  composition  of  the  Court  to  arbitrate.  It 
was  agreed  that  only  difierences  between  Governments 

^  Wheaton,  International  Law  (ed.  Keith),  i.  574. 

2  See  below.  Chapter  XXI. 
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could  be  referred  to  it  and  only  such  difierences  as  were  Ch^ter 
justiciable,  thus  excluding  the  possibility  of  India  — L 
raising  the  irmnigration  issue.  Suits  by  individuals  or 
companies  against  Governments  were  thus  excluded, 
unless  the  matter  came  to  a  point  in  which  a  difierence 
arose  between  Governments.  The  tribunal  was  to  be 
selected  for  each  dispute,  and  to  consist  of  five  mem¬ 
bers,  none  of  whom  might  be  selected  from  outside  the 
Commonwealth.  One  member  of  the  tribunal  was  to  be 
selected  by  each  party  to  the  dispute  from  some  part 
of  the  Commonwealth  not  involved  in  the  dispute,  the 
choice  being  hmited  to  persons  who  had  held  high 
judicial  office  or  were  distinguished  jurists;  one  mem¬ 
ber  was  to  be  selected  by  each  party  with  freedom  of 
choice;  and  the  four  were  to  select  at  will  their  chair¬ 
man.  The  tribunal,  at  the  will  of  the  parties,  might  be 
assisted  by  assessors.  Nothing  was  agreed  upon  as  to 
the  principles  to  be  apphed  by  the  tribunal,  not  even 
the  vital  issue  whether  it  was  to  be  guided  in  the  main 
by  international  law  doctrines  or  whether  it  was  to  seek 
to  arrange  a  settlement  ex  bono  et  aequo  or  as  a  mere 
compromise. 

The  unsatisfactory  character  of  the  agreement  of 
1930  was  revealed  at  once  when  the  question  was  raised 
in  1932  of  the  right  of  the  Irish  Tree  State  without  the 
assent  of  the  British  Government  to  eliminate  from 
the  Constitution  the  oath  imposed  under  the, treaty  of 
19_21  on  members  of  the  legislature,  and  to  withhold 
payments  of  certain  land  annuities,  pensions  to  mem¬ 
bers  of  the  Koyal  Irish  Constabulary,  former  civil 
servants,  etc.  When  the  British  Government  finally 
made  it  clear  that  it  was  prepared  to  arbitrate  on  the 
lines  of  1930,  it  was  met  by  the  absolute  refusal  of 
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Chapter  Mr.  De  Valera  to  accept  arbitration  unless  a  foreign 
ill  element  was  permissible.^  There  was  a  minor  issue  as 
to  the  scope  of  the  arbitration,  namely,  the  number  of 
payments  to  which  it  might  extend,  and  at  one  time 
the  British  Government  seems  to  have  proposed  to 
limit  arbitration  to  the  annuities.  But  ultimately  it 
appears  the  offer  of  that  Government  was  to  accept 
any  tribunal  so  long  as  it  was  an  Empire  tribunal,  even 
if  it  did  not  comply  precisely  with  the  principles  laid 
down  in  1930.  The  refusal  of  Mr.  De  Valera,  therefore, 
was  based  on  this  aspect  essentially,  and  may  be  re¬ 
garded  as  a  revival  of  the  claim  of  1924,  that  the  rela¬ 
tions  between  the  Tree  State  and  the  United  Kingdom 
are  relations  of  international  law,  and  therefore  suit¬ 
able  for  reference  to  a  tribunal  whose  members  may 
include  foreigners.  The  British  insistence  on  refusing 
this  proposal  rests  in  turn  on  the  belief  that  it  is  vital 
to  maintain  the  doctrine  that  the  relations  of  the  parts 
of  the  Commonwealth  inter  se  are  not  relations  of  inter¬ 
national  law,  since  otherwise  the  Ottawa  Conference 
agreements  for  trade  preferences  would  be  rendered 
nugatory  by  the  operation  of  most  favoured  nation 
treaties. 

The  chance  of  the  necessity  of  authoritative  settle¬ 
ment  of  inter-imperial  disputes  is  naturally  increased  by 
the  prospects  of  trade  arrangements  between  parts  of 
the  Empire  already  achieved  and  contemplated.  It  is 
clear,  though  the  proposal  was  not  accepted  at  Ottawa, 

^  Mr.  J.  H.  Thomas,  House  of  Commons,  June  17,  1932.  On  the 
refusal  of  the  State  to  accept  an  Empire  tribunal,  and  the  withholding 
Ojf  payments,  British  duties  were  imposed  on  Irish  Free  State  imports, 
and  were  met  with  retaliatory  duties,  and  the  creation  of  an  emergency 
fund  of  £2,000,000  to  foster  Irish  industry  and  wheat-growing  to  create 
an  economically  independent  State. 
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that  the  insertion  in  future  arrangements  of  an  agree-  Chapter 
ment  to  refer  difierences  to  an  inter-imperial  tribunal 
would  be  a  convenient  and  wise  step,  and  would  follow 
the  analogy  of  treaties  between  states  which  often  pro¬ 
vide  for  reference  to  the  Permanent  Court  or  other 
tribunal  of  differences  which  arise.  It  is  clear  that  in 
practice  inter-imperial  disputes  must  be  determined  on 
much  the  same  principles  as  apply  to  international 
disputes,  for  these,  after  all,  rest  in  the  main  on  the  law 
of  contract,  and  for  other  issues,  such  as  the  treatment 
of  residents,  the  analogies  of  international  relations^ 
would  have  to  be  resorted  to,  the  tribunal  making  such 
changes  as  are  held  by  it  necessary  to  adapt  the  rules 
prevaihng  between  states  under  different  sovereigns  to 
states  owing  allegiance  to  the  same  sovereign. 

In  certain  cases,  of  course,  the  tribunal  would  be 
able  to  apply  the  ordinary  rules  of  international  law 
without  qualification.  Though  normally  international 
treaties  are,  under  the  ruhng  of  1926,  not  to  apply  to 
the  relations  inter  se  of  parts  of  the  Commonwealth,  on 
occasion  they  may  deliberately  be  made  so  applicable, 
as  is  now  proposed  to  be  the  case  with  the  Convention 
as  to  Air  Navigation,^  and,  when  this  is  done,  whatever 
the  form  adopted,  the  tribunal  would  naturally  treat 
the  issue  as  if  the  parts  of  the  Empire  were  distinct 
states. 

^  Baty,  Journ.  Comjp.  Leg.  xii.  163,  holds  that  inter-imperial  relations 
are  subject  to  international  law;  cf.  Rynne,  Die  volkerrecJitliche  jStellung 
Irlandsy  pp.  342  ff.  Sir  S.  Cripps’  denial  {Pari.  Deb.  cclxYii.  667)  that  one 
sovereign  can  enter  into  relations  with  himseli  goes  too  far;  the  Elector 
of  Hanover  could  clearly  make  a  treaty  with  the  King  of  the  United 
Kingdom. 

^  The  Protocol  of  December  11,  1929,  gives  each  Dominion  a  distinct 
vote,  in  lien  of  giving  one  vote  to  the  whole  Empire,  on  the  understand¬ 
ing  that  the  Convention  applies  between  the  parts  of  the  Empire. 
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CHAPTER  V 


THE  SOURCES  OF  DOMINION  CONSTITUTIONAL  LAW 

Under  this  head  we  have  to  consider  (1)  the  statute 
law  and  the  prerogative  as  the  basis  of  the  Dominion 
constitutions;  (2)  the  conventions  which  give  life  to 
these  constitutions;  and  (3)  the  mode  of  constitutional 
change  when  conventions  are  insufhcient  to  bring 
harmony  into  the  working  of  the  state. 

The  title  Dominion  owes  its  origin  to  the  Colonial 
Conference  of  1907,  wPen  it  was  chosen  as  a  means  of 
distinguishing  the  parts  of  the  Empire  enjoying  re¬ 
sponsible  government  from  the  dependent  Empire.  It 
then  denoted  the  Dominion  of  Canada,  the  Common¬ 
wealth  of  Australia,  the  Dominion  of  New  Zealand, 
Newfoundland,  and  the  South  African  Colonies  which 
in  1909  formed  themselves  into  the  Union  of  South 
Africa.  In  1921-22  the  Irish  Free  State  was  added  to 
the  list,  ranking  in  official  precedence  before  New¬ 
foundland,  the  least  populous  of  the  Dominions.  Of 
these  Dominions  there  are  two  federations,  Canada  and 
the  Commonwealth;  the  Union  of  South  Africa  is  a 
unitary  state  whose  constitution  makes  some  slight 
concession  to  federal  sentiment;  the  other  Dominions 
are  purely  unitary  states.  The  Canadian  provinces  and 
the  Australian  States  enjoy  responsible  government 
within  the  federal  limits,  and  the  principles  apphcable 
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Chapter  to  the  Dominions  in  general  normally  apply  to.  them 
— L  also,  whether  in  the  sphere  of  executive  government 
or  legislation  or  judicature. 

The  Dominions,  of  course,  are  parts  of  the  British 
Empire,^  and  according  to  the  terminology  of  the  Im¬ 
perial  Conference  of  1926  Great  Britain  and  the  Do¬ 
minions  as  autonomous  units  may  be  regarded  as 
forming  within  the  Empire  the  group  known  as  the 
British  Commonwealth  of  Nations.  That  term  em¬ 
phasises  the  existence  of  a  number  of  parts  of  the 
Empire  which  have  equality  of  status,  and  has  a  certain 
convenience.  But  it  must  be  remembered  that  Great 
Britain  is  not  a  term  of  art;  the  real  unit  is  the  United 
Kingdom  of  Great  Britain  and  Northern  Ireland  as 
determined  by  the  Royal  Proclamation  of  1927  under 
the  Royal  and  Parliamentary  Titles  Act,  1927.  More¬ 
over,  the  United  Kingdom  is  an  imperial  power,  and 
exercises  final  control  over  a  vast  area.  Thus,  when 
the  Statute  of  Westminster  contemplates  legislation  by 
the  United  Kingdom  as  part  of  the  mode  of  changing 
the  succession  to  the  throne,  it  expects  that  the  United 
Kingdom  shall  legislate  for  the  whole  of  the  dependent 
Empire,  for  the  change  must  affect  the  whole  of  the 
Empire  and  not  the  self-governing  parts  alone.  It  is 
necessary,  therefore,  on  occasion  to  accept  the  identity 
of  the  Empire  and  the  Commonwealth  as  is  the  case 
in  the  Irish  Constitution,  and  in  the  Commonwealth 
agreement  of  1931  as  to  Merchant  Shipping.  For  practi- 

^  They  are  technically  colonies  as  defined  in  the  Interpretation  Act, 
1889,  subject  to  the  fact  that  for  certain  purposes  powers  of  Colonial 
Governors  must  be  deemed  to  apply  to  Governors  of  the  States  of 
Australia,  not  of  the  Commonwealth.  Under  the  Statute  of  Westminster, 
1931,  the  term  ^'colony”  will  notin  future  Acts  include  Dominions,  States' 
or  provinces.  They  are  technically  British  possessions  and  part  of  the 
British  dominions  (the  double  use  of  the  term  is  inconvenient). 
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cal  purposes  tlie  importance  is  sKght,  but  it  is  neces-  Chapter 
sary  to  guard  against  tbe  assumption  of  Mr.  J.  H. 
Tbomas  that  the  United  Kingdom  is  a  Dominion,  or 
that  of  Sir  Thomas  Inskip  that  the  Commonwealth 
includes  only  the  Dominions,  without  the  United 
Kingdom.  Even  apart  from  the  Dominions  the  United 
Kingdom  has  imperial  rank  in  international  law;  that 
England  is  an  Empire  was  asserted  by  Henry  VIII., 
and  since  then  the  Crown  has  always  been  imperial. 

No  excuse,  therefore,  is  necessary,  as  Mr.  Latham  has 
observed,  for  the  use  of  the  term  Imperial  Government 
or  Parliament. 

(1)  A  fundamental  distinction  is  drawn  in  the  com¬ 
mon  law  of  England’-  between  the  legal  position  of 
colonies  acquired  by  settlement  and  those  obtained  by 
conquest  or  cession.  The  rights  of  Englishmen,  it  was 
held,  must  accompany  them  when  they  fared  to  settle 
overseas,  but  otherwise  when  the  case  was  one  of  a 
conquered  or  ceded  colony.  When  settlements  were 
made  by  Englishmen  among  savage  peoples  or  in 
empty  lands,  the  common  law  of  England  and  such 
statutes  as  might  be  held  to  be  of  general  character 
must  be  applied  to  their  legal  relations;  they  could  not 
evade  the  sovereignty  of  the  Crown  by  absence  abroad, 
but  equally  the  Crown  could  have  no  greater  power 
over  them  than  if  they  had  been  in  England,  nor  could 
settlers  be  induced  to  go  abroad  if  they  were  not 
promised  such  rights.  On  the  other  hand,  if  territory 
under  a  civihsed  system  of  law  were  conquered  or 
ceded,  then  it  would  be  monstrous  that  such  law  should 
be  abrogated  automatically  by  conquest.  Yet  conquest 
gave  the  King  absolute  power  over  the  conquered, 

^  Keith,  Constitutional  History  of  the  First  British  Empire,  chap.  i. 
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Ch^ter  subject  to  the  moral  restraint  of  the  terms  of  cession 

-  and  the  international  right  of  the  ceding  power  to 

claim  their  observance.  What  the  King  pleased  to  order 
then  was  law,  and,  if  the  English  settled  in  such  colonies, 
they  must  acquiesce  in  falling  under  the  system  con¬ 
tinued  or  altered  by  the  King.  Applied  to  the  form  of 
government,  the  principles  yielded  two  clear  doctrines. 
(1)  In  the  case  of  a  settled  colony  the  royal  prerogative 
extended  only  to  the  creation  of  a  constitution  analo¬ 
gous  as  far  as  practicable  to  that  of  the  mother  country. 
Legislation  and  taxation,  therefore,  could  only  be 
passed  by  the  aid  of  a  legislature  of  which  one-half  at 
least  was  elective.  (2)  In  the  case  of  a  conquered  or 
ceded  colony  the  King  might  lay  down  by  his  own 
authority  such  form  of  government  as  he  thought  fit, 
and  the  legislative  and  taxing  power  could  be  exercised 
by  him  without  the  assent  of  a  representative  legis¬ 
lature.  But  by  a  vital  addition  it  was  held  (3)  that  the 
grant  to  a  conquered  or  ceded  colony  of  such  a  legisla¬ 
ture  deprived  the  King  of  his  legislative  and  taxing 
power,  unless  in  the  instrument  of  grant  he  had  specific¬ 
ally  reserved  such  power.  Hence  it  was  ruled  by  Lord 
Mansfield  that  through  inadvertence  in  creating  first 
representative  government  in  1764  in  Grenada  and  then 
imposing  an  export  tax  the  King  had  mismanaged  his 
powers,^  so  that  the  tax  was  invalid  and  the  King 
could  not  raise  it  unless  he  could  persuade  the  legis¬ 
lature  to  concur. 

doctrine  of  settled  or  conquered  or 
ceded  colonies  to  the  Dominions,  it  is  clear  that 
Austraha  and  New  Zealand  stand  obviously  on  the 


239-  See  Keith,  Joum.  Ccmp. 
heg,  xm.  126,  127;  xiv.  118;  AbeyeseJcera  v.  JayatilaJce,  [19Z2]  A.C.  260. 
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basis  of  settlement,  and  tbat  despite  its  chequered  Ch^ter 
history  Newfoundland  can  claim  like  rank.  In  the  case  — L 
of  Canada,  the  maritime  provinces,  the  area  once  in  the 
hands  of  the  Hudson’s  Bay  Company,  the  western 
provinces,  and  the  lands  recently  discovered  in  the 
extreme  north  may  be  deemed  settled,  but  the  old 
Quebec  area  was  acquired  by  cession.  In  South  Africa 
the  Cape  was  ceded,  the  Transvaal  and  the  Orange 
Free  State  conquered,  and  Natal  might  be  reckoned  a 
colony  by  conquest  or  cession.  The  Irish  Free  State 
stands  in  a  category  by  itself,  unafiected  by  a  distinc¬ 
tion  based  on  colonial  conditions.  But  it  must  be  ad¬ 
mitted  that  the  idea  of  settlement  is  vague,  and  in  a 
sense  New  Zealand  was  acquired  by  the  cession  of 
authority  of  the  native  chiefs  by  the  treaty  of  Wai- 
tangi  in  1840,  though  such  a  cession  cannot  be  equated 
with  a  cession  by  a  recognised  state  of  international 
law. 

On  the  principles  laid  down,  as  apphed  to  these 
areas,  it  might  have  been  expected  that  wide  use  of  the 
prerogative  would  have  been  made,  and  that  the  con¬ 
stitutions  would  largely  rest  upon  it.  But  in  fact,  save 
in  the  case  of  Newfoundland,  the  prerogative  has  been  • 
found  inadequate,  and  the  constitutions  of  all  the 
other  Dominions,  States,  and  provinces  rest  upon 
statute.  Newfoundland  itself  was  for  a  considerable 
time  subject  to  statutory  enactments  which  aimed  at 
treating  the  island  as  a  mere  fishing  base  and  denied  it 
regular  civil  institutions.  These,  however,  were  swept 
away  in  1832  in  order  to  permit  of  regular  government, 
and  a  representative  legislature  was  created.  In  1855 
responsible  government  was  conceded,  and  now  rests 
on  Letters  Patent  of  1876. 
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Chapter  In  tile  case  of  Quebec  the  right  to  control  by  the 
—  prerogative  was  sacrificed  by  the  Eoyal  Proclamation 
o  1763  promising  the  grant  of  an  Assembly,  and,  when 
It  was  decided  to  undo  this  promise  with  its  accom¬ 
panying  assurance,  of  the  substitution  of  English  for 
rench  law.  Parliament  had  to  intervene  and  to  pass 
the  Quebec  Act,  1774.  Further  change  could  be  effected 
only  by  the  same  means;  the  Constitutional  Act,  1791, 
divided  Quebec  into  Lower  and  Upper  Canada,  while 
the  Act  of  1840  reunited  them.  The  maritime  provinces, 
JNova  Scotia,  New  Brunswick  separated  from  it  in 
1784,  and  Prince  Edward  Island,  were  granted  repre- 
sentative  government  by  the  prerogative;  but  when  in 
1867  federation  was  decided  upon  an  Imperial  Act  was 
necessary.  Apart  from  the  difficulty  of  concurrent 
legislation,  it  was  clear  that  even  thus  no  federation 
could  be  achieved,  for  no  province  could  legislate  to 
ave  effect  outside  its  own  area  or  to  set  up  institutions 
with  powers  far  exceeding  its  own  mandate.  The  federa¬ 
tion  Itself  created,  under  powers  granted  by  Imperial 
cts  of  1868  and  1871,  the  new  provinces,  Manitoba 
in  1870  and  Saskatchewan  and  Alberta  in  1905  out  of 
lands  once  administered  by  the  Hudson’s  Bay  Com¬ 
pany.  In  the  west,  Vancouver  Island  enjoyed  from 
1856  to  1866  representative  government  under  the 
prerogative;  it  was  then  merged  with  British  Columbia, 
which  had  been  given  a  restricted  form  of  administra¬ 
tion  by  Imperial  Act  in  1858;  the  united  province  be¬ 
came  m  1871  part  of  the  federation. 

Austraha  was  first  chosen  to  be  a  penal  colony;  hence 
Its  administration  was  wholly  autocratic.  But  settle¬ 
ment  was  unavoidable;  by  1819  it  was  reahsed  that  to 
legislate  without  a  representative  body  was  impossible. 
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and,  as  such  a  body  could  not  wisely  be  created,  Parlia-  Obiter 

ment  in  1823  provided  for  Crown  Colony  rule.  This  - 

intervention  was  necessarily  followed  by  further  Acts, 
especially  those  of  1842  and  1850;  under  the  latter  New 
South  Wales,  Tasmania,  and  Victoria  were  enabled  to 
frame  constitutions;  of  these  the  first  and  last  were 
confirmed  with  alterations  by  Imperial  Acts  of  1855; 
the  second  received  sanction  for  its  local  Act-  in  the 
same  year.  In  1859,  under  Imperial  Act,  Queensland 
was  created  by  Order  in  Council  with  responsible 
government.  South  Australia,  which  had  never  been, 
like  these  colonies,  an  integral  part  of  New  South 
Wales,  was  created  by  imperial  legislation  of  1834;  it 
obtained  responsible  government  under  a  local  Act  of 
1855-56;  while  Western  Austraha,  first  created  by 
Imperial  Act  of  1829,  was  finally  given  responsible 
government  by  Imperial  Act  of  1890.  Federation  of  the 
six  colonies  was  effected  in  1900  by  Imperial  Act.  > 

New  Zealand  at  first,  from  1840,  was  treated  as  part 
of  New  South  Wales,  but  a  series  of  Imperial  Acts 
resulted  in  1852  in  the  grant  of  representative  govern¬ 
ment,  which  in  1855—56  was  transformed  into  re¬ 
sponsible  government.  The  native  question  was  one  of 
the  causes  why  at  first  representative  institutions  were 
withheld  and  therefore  recourse  was  had  to  imperial 
legislation. 

In  the  case  of  South  Africa  the  prerogative  to  pro¬ 
vide  constitutions  for  ceded  colonies  enabled  the 
Crown  to  provide  for  the  government  of  the  Cape, 
ceded  in  1814,  and  Natal,  made  a  distinct  colony  in 
1845.  Representative  government  was  accorded  to  the 
former  by  local  Ordinance  authorised  by  Order  in 
Council  in  1853,  to  the  latter  by  an  Imperial  Charter  of 
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Chapter  Justice  in  1856.  Eesponsible  government  was  created 

-  by  local  Acts  of  1872  and  1893.  On  the  conquered 

colomes  of  the  Transvaal  and  the  Orange  Eiver,  after 
a  period  of  complete  control,  responsible  government 
was  conferred  in  1906-7  under  the  prerogative.  So 
ar  Parliament  had  not  been  required  to  intervene,  but 

he  need  of  federation  evoked  the  Union  of  South 
Alrica  by  an  Act. 

The  IrishPreeState,  on  the  otherhand,  was  created  as 
the  result  of  an  agreement  styled  Articles  fora  Treaty 
of  December  6,  1921,  between  the  British  Government 
an  a  body  acting  as  the  Government  of  Ireland,  but 
wi  out  any  actual  legal  status.  The  treaty  was 
approve  by  Parliament  and  by  a  meeting  of  the  mem¬ 
bers  elected  to  the  lower  house  of  Southern  Ireland 
provided  for  by  the  Government  of  Ireland  Act,  1920 
which  as  a  whole  had  been  rejected  by  the  rebels’ 
oreover,  a  constitution  was  framed  by  a  like  body 
which  stands  as  the  Constitution  of  the  Pree  State 
^d  which  was  also  approved  by  an  Imperial  Act.’ 

1  e,  owever,  in  the  case  of  the  Dominions  it  has 
een  ran  y  conceded  that  the  constitutions  rest 
without  exception  on  the  basis  of  Imperial  Acts,  the 
Irish  view  has  always  been  that  the  Constitution  was 
vahd  apart  from  the  Imperial  Act,  on  the  ground  that 
power  in  Ireland  came  from  the  people  of  Ireland, 
not  from  any  British  grant,  a  doctrine  nol 
naturally  accepted  in  the  United  Kingdom. 

In  all  these  cases  save  that  of  the  federation  of 
Canada  the  power  granted  to  the  Parliaments  includes 
a  measure  of  power  to  make  constitutional  changes. 
This  power  has  been  freely  exercised,  and  the  con¬ 
stitutions  rest  therefore  on  the  basis  of  Imperial  Acts 
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freely  amended  in  detail  and  often  even  in  matters  of  Chapter 
high  importance,  such  as  the  constitution  of  the  legis-  — L 
lature  and  the  relations  of  the  two  houses. 

While  the  doctrine  regarding  the  power  of  legislation 
in  settled  colonies  necessitated,  as  has  been  seen. 
Parliamentary  intervention  to  modify  its  operation, 
it  was  always  held  that  in  matters  of  executive  concern 
the  prerogative  was  adequate  to  provide  for  the  con¬ 
duct  of  government.  In  fact  the  Imperial  Acts  and  the 
earlier  Acts  of  the  colonies  were  specially  framed  to 
avoid  interfering  with  the  exercise  of  the  prerogative. 

The  creation  of  the  federations  and  the  Union,  how¬ 
ever,  raised  doubts  as  to  the  power  of  the  Crown  to 
create  executives  by  the  prerogative  for  these  artificial 
aggregations.  The  doubt  seems  unfounded,  but  the 
Acts  all  provide  for  the  constitution  of  the  executive, 
and  in  other  cases  from  time  to  time  provisions  on  this 
head  have  been  inserted  in  local  Acts.  Yet  in  the  great 
majority  of  instances  the  office  of  G-overnor  is  still  the 
creation  of  the  prerogative  Letters  Patent,  and  similar 
Letters  Patent  have  been  issued  for  the  federations 
and  the  Union,  though  the  office  of  Governor-General 
there  rests  on  statute.  The  relation  between  prerogative 
and  statute  is  now  clear.  Statute  can  regulate  preroga¬ 
tive,  and,  if  a  field  is  fully  covered  by  statute,^  pre¬ 
rogative  will  be  assumed  to  be  superseded;  but,  if  this 
is  not  the  case,  prerogative  may  be  rehed  upon  and, 
even  when  there  is  statutory  authority,  prerogative 
may  supplement  it. 

The  character  of  the  prerogative  does  not  sub¬ 
stantially  vary  in  the  Dominions.  It  is  true  that  the 
common  law  of  the  Union  is  Roman  Dutch  law  and 

^  V.  Keyset's  Royal  Hotels  [1920]  A.C.  508. 

H 
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Chapter  in  Quebec  the  old  French  law,  but  the  prerogatives  of 

_ L  the  Crown  are  based  on  Enghsh  common  law,  and  as 

such  were  introduced  on  the  acquisition  of  these  terri¬ 
tories,  superseding,  in  so  far  as  they  were  inconsistent, 
the  former  law.  It  is  clear  that  it  would  be  impossible 
for  the  British  Crown  to  accept  by  conquest  preroga¬ 
tives  inconsistent  with  the  principles  of  English  law. 
This  rule,  however,  apphes  in  strictness  only  to  the 
essential  pohtical  prerogatives.  The  English  preroga¬ 
tive  inevitably  includes  certain  minor  matters  which 
may  be  negatived  in  their  application  to  territories 
under  a  different  system  of  legislation.  This  considera¬ 
tion,  however,  is  of  mirdmal  importance  in  its  applica¬ 
tion  to  the  Dominions.  But,  when  powers  of  govern¬ 
ment  exist  under  local  law  which  are  not  inconsistent 
with  the  British  prerogative,  they  can  be  exercised  on 
behalf  of  the  Crown. 

The  extent  of  the  prerogative  rights  effective  in  the 
Dominions  is  very  large.  The  Crown  enjbys  exemption 
from  criminal  or  civil  hability  save  in  so  far  as  it  has 
been  waived  by  statute.^  All  land  is  vested  in  it  as 
ultimate  owner,  and  all  waste  land  is  its  absolute 
property;  ^  gold  and  silver  mines  belong  to  it;  ®  escheats 
of  land,  treasure  trove,  and  the  estates  of  persons  dying 
intestate  without  kin  fall  to  it.^  It  enjoys  priority  for 
its  debts  in  bankruptcy  and  the  winding  up  of  com- 

^  It  rests  with  the  Governor-General  of  Canada  to  allow  a  petition  of 
right  to  be  brought:  Lovihond  v.  Governor-General  of  Canada,  [1930] 
A.C.  717.  For  Western  Australia  see  R.  v.  McNeil,  [1927]  A.C.  380;  for 
South  Australia,  Laffer  v.  Gillen,  [1927]  A.C.  886. 

^  A.-G,for  Saskatchewan  v.  A.-G.  for  Canada,  [1932]  A.C.  28. 

^  Hudson  Bay  Co.  v.  A.-G.  for  Canada,  [1929]  A.C.  285. 

^  A.-G.  for  Ontario  v.  Mercer  (1883),  8  App.  Cas.  767;  A.-G.  for  Alberta 
V.  A.-O.  for  Canada,  [1928]  A.C.  475;  bona  vacantia  of  companies,  R.  v. 
A.-G.  for  British  Columbia,  [1924]  A.C.  213. 
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panies;’-  its  sMps  are  exempt  from  seizure  in  respect  of  Chapter 

salvage  claims  or  claims  for  damage  done  by  collision.^  _ L 

Local  law  may  abandon  ^  or  diminisb.  these  claims,  but, 
faiUng  that,  they  can  be  asserted  on  behalf  of  the  Crown 
by  the  Government  and  the  Courts  will  give  effect  to 
them  when  pleadedd 

(2)  Neither  statute  nor  prerogative,  that  is  common 
law,  explain  much  that  is  vital  in  the  government  of 
the  Dominions.  That  government  rests  essentially,  as 
in  the  United  Kingdom,  on  conventions  of  the  con¬ 
stitution  which  are  not  law  in  the  sense  that  any  of 
them  can  be  directly  enforced  by  legal  action.  From 
the  first  the  British  Government  was  most  reluctant 
to  hamper  the  growth  of  Dominion  autonomy  by 
efforts  to  transmute  into  law  the  constitutional  prac¬ 
tice  of  the  United  Kingdom.  In  the  colonies,  of  course, 
there  was  a  certain  reluctance  to  adopt  this  point  of 
view.  It  was  felt  that  the  change  from  imperial  control 
to  victual  self-government  ought  to  have  a  counterpart 
in  law,  and,  if  the  constitutions  of  the  colonies  had 
been  framed  entirely  to  meet  their  wishes,  there  would 
have  been  some  effort  to  embody  in  them  the  rules  of 
constitutional  practice  as  law.  But  the  British  objec- 

^  Liquidators  of  Maritime  Bank  of  Canada  v.  Becewer-Qeneral  of  New 
Brunswick,  [1892]  A.C.  437.  What  is  to  be  regarded  as  a  representation 
of  the  Crown  is  discussed  in  Metropolitan  Meat  Industry  Board  v.  Skeedy 
[1927]  A.C.  899. 

2  Young  v.  S.S.  Scotia,  [1903]  A.C.  501.  No  suit  can  be  brought  in 
England  against  a  Dominion  Government  by  treating  it  as  a  corporation: 

Sloman  v.  Government  of  New  Zealand  (1876),  1  C.P.D.  563. 

^  Co7nmonwealth  v.  New  South  Wales  (1923),  32  C.L.R.  200:  suit  in 
tort  by  Commonwealth  against  New  South  Wales  authorised  by  J udiciary 
Act. 

^  As  to  privilege  against  disclosure  of  documents,  see  Eohinson  v. 

South  Australia,  [1931]  A.C.  704;  Keith,  Journ.  Comp,  Leg.  xiii.  26L 
262 ;  Eayner  v.  E.,  [1929]  N.Z.L.K.  805. 
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Chapter  tioBS  gradually  came  to  be  appreciated  in  tbe  colonies, 
and  in  most  of  tbe  Dominions  tbe  legal  provision  to 
compel  responsible  government  is  minimal.  It  is  sig¬ 
nificant  that,  even  when  tbe  Commonwealth  constitu¬ 
tion  was  being  adumbrated,  some  of  its  framers  beld 
that  federalism  and  responsible  government  were  in¬ 
compatible,  and  that  even  at  so  late  a  date  the  pro¬ 
vision  for  responsible  government  was  far  from  suffi¬ 
cient. 

Applied  to  Dominion  conditions,  responsible  govern¬ 
ment  demands  that  tbe  powers  of  tbe  Crown  or  its 
representative,  whether  resting  on  tbe  prerogative  or 
on  statute,  must  be  exercised  on  tbe  advice  of  ministers. 
Ministers  must  be  members  of  tbe  legislature,  and  pos¬ 
sess  tbe  confidence  of  tbe  majority  thereof,  save  that, 
if  such  confidence  is  withheld,  they  may  be  permitted 
to  remain  advisers  pending  tbe  result  of  an  appeal  to 
tbe  political  sovereign,  tbe  electorate.  A  ministry  de¬ 
pends  on  tbe  leadership  of  tbe  Prime  Minister,  who  is 
selected  by  tbe  Crown  as  commanding  tbe  support  of 
tbe  majority  of  tbe  lower  bouse  and  who  recommends 
bis  colleagues  for  office.  On  defeat  in  that  house  on  any 
important  issue  a  ministry  must  resign  unless  it  is 
granted  a  dissolution.  A  ministry  must  observe  solidar¬ 
ity  of  action  and  of  responsibibty  to  tbe  lower  bouse. 

Of  these  and  minor  rules  there  is  little  expressed  in 
Dominion  constitutions.  In  Canada  convention  is  relied 
upon.  The  British  North  America  Act,  1867,  s.  11, 
provides  for  tbe  existence  of  a  Privy  Council  to  assist 
tbe  Governor-General,  but  its  composition  is  not  defined 
by  law,  and  in  1926  tbe  Privy  Council  was  actually  for 
a  time  composed  of  only  one  minister  who  bad  defin¬ 
itely  been  appointed  to  office,  tbe  other  members  being 
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acting  ministers  only,  a  device  adopted  to  prevent  Ch^ter 

tliem  having  to  face  the  necessity  of  re-election,  then  - 

required  in  the  Dominion  on  acceptance  of  mimsterial 
office.  It  was  on  the  advice  of  this  body  that  roiUions 
of  dollars  were  authorised  to  be  spent  without  sanction 
of  Parhament,  which  was  dissolved,  and  in  fact  the 
electorate  inflicted  a  crushing  defeat  on  the  then 
ministry.  Yet  no  action  in  law  was  possible  to  prevent 
such  expenditure  being  incurred,  and  the  new  Parha¬ 
ment  had  to  acquiesce  in  what  had  been  thus  done. 

The  provinces  have  gone  httle  further;  to  the  Executive 
Councils,  which  their  statutes  set  up,  are  assigned  cer¬ 
tain  ministers,  but  there  is  nothing  in  law  to  secure 
that  they  shall  represent  the  majority  in  the  legisla¬ 
tures  or  even  be  members  thereof.  Newfoundland  was 

rogative,  and  it  rests  wholly  on  convention.  In  the  case 
of  the  Commonwealth  the  political  heads  of  depart¬ 
ments  are  to  be  appointed  by  the  Governor-General, 
and  are  to  be  the  King’s  Ministers  of  State  and  members 
of  the  Executive  Council;  if  not  already  members  of 
the  legislature,  they  must  become  so  within  three 
months  after  appointment;  but  there  is  nothing  in  law 
in  any  of  these  cases  to  provide  for  the  command  by 
the  ministers  of  the  majority  of  the  lower  house,  nor 
even  to  prevent  the  Governor-General  swamping  the 
Council  by  his  own  nominees.  The  Union  Constitution 
of  1909  follows  the  Commonwealth  model.  Moreover, 
in  the  two  federations  and  the  Union,  as  also  in  the 
States  of  Tasmania  and  Victoria,  the  Councils  include 
ex-ministers,  appointment  being  deemed  to  be  for  life 
as  in  the  case  of  Privy  Councillors  in  the  United  King¬ 
dom,  though  again  by  convention  only  those  members 
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Chapter  attend  meetings  of  tlie  Governor  in  Council  wlio  are 

_ L  specially  summoned.  New  Zealand,  again,  relies  on 

convention;  its  Executive  Council  contains  ministers 
but  is  not  limited  by  law  to  them,  and  they  need  not 
in  law  be  even  in  Parliament.  In  all  cases,  that  ministers 
should  be  in  Parliament  is  tacitly  recognised  by  the 
rule  forbidding  persons  holding  office  under  the  Crown 
other  than  political  office  to  sit  in  Parliament. 

In  the  Australian  States  convention  in  the  main 
governs,  as  was  seen  in  1907  when  the  Governor  of 
Queensland  carried  on  the  government  for  months  with 
a  ministry  which  had  never  had  a  majority  in  the 
legislature,  and  which  spent  money  without  sanction 
of  Parliament.  New  South  Wales  and  Tasmania,  as 
well  as  Western  Austraha,  are  likewise  content  with 
convention;  it  is  significant  that  in  1925  the  acting 
Governor  of  Tasmania  actually  contemplated  consulting 
ex-ministers  as  members  of  the  Executive  Council, 
and  only  desisted  on  the  protests  of  the  then  ministry. 
Victoria  has  gone  so  far  as  to  require  that  four  out  of 
eight  ministers  must  be  in  Parliament  and  that  no 
minister  can  hold  office  longer  than  three  months  un¬ 
less  he  obtain  a  seat  in  one  or  other  house.  South 
Australia  demands  membership  of  Parhament  on  ap¬ 
pointment  or  within  three  months,  and  by  a  unique 
provision  enacts  that  no  warrant  of  the  Governor  for 
payment  and  no  appointment  or  dismissal  shall  be 
valid  unless  countersigned  by  the  Chief  Secretary,  a 
most  interesting  legal  affirmation  of  the  doctrine  of 
counter-signature  which  has  been  established  in  the 
United  Eungdom  by  convention  reinforced  by  the 
action  of  the  Courts  based  on  that  convention. 

How  in  the  absence  of  legislation  is  obedience  to  the 
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principles  of  responsible  government  secured  in  prac-  Ch^ter 

ticel  No  doubt  largely  it  rests  on  the  political  sense  - 

of  tbe  people,  wMcb.  condemns  straining  of  autbority, 
and,  as  in  tbe  case  of  Queensland  in  1907—8  and  Canada 
in  1926,  censures  by  tbe  voice  of  tbe  electorate  tbe 
action  of  any  government  wbicb  misuses  its  power. 

More  tecbnically,  tbe  necessity  of  obtaining  supply  is  a 
powerful  check  on  disregard  of  tbe  legislature;  failure 
to  consult  Parliament,  whose  annual  meeting  is  pro¬ 
vided  for  by  law,  would  involve  inability  to  collect  much 
of  tbe  revenue,  and  expenditure  would  be  in  tbe  main 
illegal,  and,  though  there  is  difficulty  in  legal  pro¬ 
ceedings  in  such  cases,  might  indirectly  at  last  be  dealt 
with  by  tbe  Courts.  But  it  is  also  clearly  the  duty  of 
tbe  Governor  in  tbe  last  resort  to  intervene  to  secure 
tbe  observation  of  tbe  conventions  of  tbe  constitution, 
as  will  be  shown  later,  just  as  it  is  bis  duty  to  intervene 
in  tbe  far  more  difficult  case,  when  a  ministry  sup¬ 
ported  by  a  majority  in  tbe  legislature  insists  on  defy¬ 
ing  tbe  law,  or  desires  to  extend  the  life  of  tbe  legisla¬ 
ture  and  thus  to  deprive  tbe  electorate  of  its  elective 
control  of  its  representatives. 

In  tbe  Irish  Free  State,  in  view  of  tbe  dangers  of  mere 
convention,  a  most  elaborate  efiort  has  been  made  to 
stereotype  as  law  tbe  conventions  of  tbe  constitution. 

Tbe  constitution  creates  tbe  Executive  Council  and 
declares  its  responsibibty  to  tbe  Dail  Eireann,  tbe 
lower  bouse.  Tbe  selection  of  tbe  President  of  tbe 
Council,  i.e.  tbe  Prime  Minister,  is  expressly  given  to 
tbe  Bail,  excluding  any  discretion  on  tbe  part  of  tbe 
Governor-General;  tbe  President  selects  bis  colleagues, 
but  with  tbe  approval  of  the  Bail.  Tbe  ministry  thus 
chosen  must  retire  from  office  if  it  ceases  to  command 
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hapter  a  majority  of  the  Dail,  holding  their  posts  merely  until 
a  new  ministry  is  installed.  The  Dail  fixes  the  date  of 
the  conclusion  of  each  session  and  of  the  reassembling 
of  Parliament.  It  is  expressly  forbidden  to  the  Glovernor- 
General  to  dissolve  the  Dail  on  the  advice  of  a  ministry 
which  does  not  command  a  majority  of  that  body.  This 
provision,  of  course,  is  a  complete  violation  of  pre¬ 
cedent,  for  the  grant  of  a  dissolution  to  a  defeated 
ministry  to  try  the  temper  of  the  electorate  and  allow 
it  to  decide  is  a  procedure  accepted  as  proper  not 
merely  in  the  United  Kingdom  but  in  every  other 
Dominion.  It  was  the  refusal  of  a  dissolution  in  analo¬ 
gous  circumstances  to  Mr.  Mackenzie  King  in  1926 
which  was  regarded  in  Canada  as  a  grave  breach  of 
constitutional  propriety  and  had  an  important  effect 
on  a  redefinition  of  the  functions  of  the  Governor- 
General.  It  must  remain  a  matter  of  doubt  how  these 
provisions  could  in  law  be  enforced;  very  possibly  the 
Courts  would  feel  entitled  to  use  their  powers  to  issue 
writs  of  mandamus  or  prohibition,  but  this  must  remain 
conjectural,  for  no  efiort  has  been  made  to  depart  so 
far  from  the  letter  of  the  law. 

(3)  The  Colonial  Laws  Validity  Act,  1865,  granted, 
as  we  have  seen,  to  the  colonies  constituent  power  even 
if  it  had  not  existed  before.  But  the  grant  was  accom¬ 
panied  by  one  essential  condition:  the  bill  to  amend  the 
constitution  must  comply  with  such  ‘  ‘manner  and  form 
as  may  from  time  to  time  be  required  by  any  Act 
of  Parliament,  Letters  Patent,  Order  in  Council  or 
colonial  law  for  the  time  being  in  force  in  the  said 
colony”.  This  condition  imposed  a  vital  limitation  on 
the  powers  of  colonial  Parliaments  as  opposed  to  those 
of  the  Imperial  Parhament.  The  latter  cannot  bind  any 
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successor;  if  it  prescribed  a  mode  of  alteriug  tbe  con-  Glister 

stitution,  tbat  could  be  disregarded  by  its  successor,  - 

and  tbe  Courts  would  obey  tbe  later  law.  In  tbe  case  of 
tbe  colonies,  any  law  must  conform  to  any  conditions  as 
to  manner  and  form  required  by  tbe  existing  constitu¬ 
tion.  If  it  does  so,  then  it  is  vabd.  But  it  is  not  necessary 
that  a  formal  alteration  of  tbe  constitution  should  be 
announced.  If  an  Act  by  necessary  intendment  or  mere 
reference  clearly  is  meant  to  alter  the  constitution,  it 
can  effectively  do  so.  Thus  tbe  Privy  CounciP  over¬ 
ruled  tbe  Higb  Court  of  Australia  when  it  held  that 
Queensland  could  not  without  a  deliberate  alteration 
of  tbe  constitution  provide  for  tbe  appointment  of  a 
judge  witbseven  years’  tenure  of  office,  life  tenure  being 
tbe  rule  laid  down  in  tbe  constitution.  Nor,  of  course, 
is  it  any  alteration  of  tbe  constitution  to  impose  in¬ 
come  tax  on  judicial  salaries,®  even  though  tbe  re¬ 
muneration  of  judges  under  tbe  constitution  is  not  to 
be  altered  during  then  tenure  of  office,  a  necessary 
safeguard  for  their  impartiabty. 

Tbe  efiect  of  tbe  rule  of  1865  has  been  most  clearly 
shown  by  tbe  decision  in  1932  of  tbe  case  Attorney- 
General  of  New  South  Wales  v.  Trethowan.^  Tbe  Parba- 
ment  of  tbe  State  by  Act  No.  28  of  1929  provided  that 
tbe  Legislative  Council  should  not  be  abolished  save 
after  a  referendum  to  tbe  electors,  and  that  tbe  pro¬ 
vision  to  this  efiect  should  be  subject  to  tbe  same  rule. 

To  secure  this  end  any  bill  to  abobsb  tbe  Council  or 
repeal  tbe  clause  was  not  to  be  presented  to  tbe 
Governor  for  assent  until  approved  by  tbe  referendum. 


McCawleyv.  The  King,  [1920]  A.C.  691.  ,  j 

2  Cooper  V.  Commissioner  of  Income  Tax  for  Queensland  (1907), 

C.L.R.  1304.  ^  ^  ^ 

3  (1932),  48  T.L.R.  514;  (1931),  44  C.L.R.  394. 
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Ch^ter  In  1930  the  Labour  Grovernment  of  the  State,  deter- 

- -  mined  to  undo  the  work  of  its  predecessor,  passed  two 

bills,  one  to  repeal  the  clause  and  one  to  abolish  the 
Council.  The  Supreme  Court  granted  an  injunction  for¬ 
bidding  presentation  of  the  bills  for  assent;  this  decision 
was  upheld  by  three  judges  out  of  five  on  appeal  to 
the  High  Court,  and  by  the  Privy  Council.  It  is  plain 
indeed  that  the  meaning  of  the  proviso  to  the  Act  of 
1865  was  exactly  to  cover  such  an  action  as  was  in¬ 
tended  by  the  Act  of  1929,  despite  the  ingenuity  with 
which  the  contrary  view  was  argued. 

The  decision  makes  it  clear  that  in  the  main  the 
existing  restrictions  on  change  are  effective.  The  con¬ 
ditions  imposed  on  the  Australian  States  by  the  Im¬ 
perial  Parliament  under  Acts  from  1842  to  1862  were 
complex;  they  were  swept  away  in  1907,  and  the  only 
rules  required  by  Parliament  involve  the  reservation 
of  bills  to  alter  the  salary  of  the  Governor  or  the  con¬ 
stitution  of  the  legislature  or  either  house.  But  this 
does  not  apply  to  bills  to  alter  electoral  districts,  the 
number  of  members,  their  qualifications,  or  electoral 
procedure.  In  Victoria,  South  Australia,  and  Western 
Austraha  the  States  have  imposed  on  themselves  the 
reqmrement  of  absolute  majorities  on  the  second  and 
thnd  readings.  It  must  be  noted  that  it  might  be  very 
difficult  m  a  Court  of  law  to  prove  that  the  necessary 
majorities  had  not  in  fact  been  secured.^  How  wide 
the  power  of  change  is  is  shown  by  the  successful 
abobtion  of  the  Legislative  Council  of  Queensland  ^  in 
1921-22,  for  despite  the  necessary  reservation  of  the 

^  Taylor  v.  A,-G.  for  Queensland,  23  C.L.R.  457. 


THE  GOVERNMENT  OF  THE  DOMINIONS  107 


measure  it  was  duly  assented  to  by  the  King  on  the  Ch^ter 

advice  of  the  Colonial  Secretary  on  the  ground  that  it  - 

was  a  local  matter. 

New  Zealand  was  given  by  the  Constitution  Act  of 
1852  a  hmited  power  of  repeal,  but  on  the  whole  it 
seems  probable^  that  the  hmitation  was  removed  im- 
phcitly  by  the  general  terms  of  the  Colonial  Laws 
Validity  Act,  1865,  and  that  it  has  full  power  of  change. 

But,  until  it  exercises  it,  bills  to  alter  the  Governor’s 
salary  or  the  sum  secured  for  native  affairs  must  be 
reserved.  The  Statute  of  Westminster,  1931,  expressly 
leaves  the  matter  in  staiu  quo,  and  the  issue  whether  it 
is  possible  for  the  Parliament  to  abohsh  the  Legislative 
Council  must  remain  undecided  unless  and  until  that 
proposal  is  proceeded  with.  The  Statute,  however,  has 
no  restriction  as  to  Newfoundland,  and,  if  the  Parlia¬ 
ment  applies  Section  2  of  the  Statute,  it  will  become 
possessed  of  full  constituent  powers,  for  the  only  re¬ 
strictions  on  its  authority  are  provisions  contained  in 
Imperial  Acts  authorising  the  Crown  to  impose  quali¬ 
fications  for  membership  of  the  Assembly,  residential 
qualifications  for  electors,  simultaneous  holding  of 
elections,  and  the  recommendation  of  money  votes  by 
the  Governor.  The  Canadian  provinces  are  given  free¬ 
dom  to  modify  their  constitutions  save  as  regards  the 
federal  ofB.ce  of  Lieutenant-Governor. 

The  position  of  the  Dominion  of  Canada  is  very 
different  from  that  of  the  provinces.  Neither,  of  course, 
can  alter  the  distribution  of  powers  or  the  federal 
scheme  as  laid  down  in  the  British  North  America 
Acts,  1867-1930,  but  Canada  is  denied  the  authority 

1  Keith,  EesponsiUe  Government  in  the  Dominions  (ed.  1928),  i.  354, 

355. 
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Ch^ter  to  deal  with  any  important  part  of  the  frame  of  govern- 
— 1  ment.  Even  to  appoint  a  deputy  Speaker  an  Imperial 
Act  was  requisite,  and  it  cannot  change  the  rules  as  to 
the  executive  or  the  relations  of  the  two  houses  or  the 
composition  of  the  Senate;  though  it  may  provide  as  to 
electoral  qualifications  for  the  Commons,  it  is  bound 
to  provide  for  the  number  of  seats  so  that  Quebec 
shall  have  sixty-five  and  the  other  provinces  a  pro¬ 
portionate  number,  based  on  population.  It  is  natural 
that  the  passing  of  time  should  have  rendered  the 
position  difficult.  The  fathers  of  federation  believed 
that  the  distribution  of  powers  in  the  Act  of  1867  would 
be  effective  and  sufficient;  it  is  in  fact  inadequate  and 
inconvenient,  but  no  authority  exists  to  change  it  save 
the  Imperial  Parliament,  and  the  vital  question,  there¬ 
fore,  is,  On  what  grounds  can  that  Parhament  act? 
Formally  its  numerous  changes  in  minor  matters  have 
been  carried  out  on  addresses  from  the  two  houses  of 
the  Dominion  Parliament,  but  the  real  issue  is  what 
amount  of  agreement  as  the  basis  of  these  addresses 
would  suffice  for  British  action.  Would  the  British 
Parhament  be  justified  in  enacting  a  change  in  the 
constitution  desired  by  the  Dominion  Parhament  but 
strongly  objected  to  by  the  province  of  Quebec  or 
some  other  province  or  provinces?  It  must  be  remem¬ 
bered  that  Canada  falls  for  practical  purposes  into  four 
clear  groupings,  the  maritime  provinces,  Quebec, 
Ontario,  and  the  western  provinces,  and  that  there  is 
often  sharp  cleavage  of  interests. 

In  the  extreme  form  it  has  been  claimed  apparently 
by  Mr.  Ferguson,  when  Premier  of  Ontario,  that  no 
change  of  importance  can  be  made  without  provincial 
consent;  apparently  any  great  province,  possibly  any 
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province,  by  withholding  assent  could  block  change.  Ch^ter 
This  view  is  based  on  the  idea  that  the  federal  bond  is  _J_ 
the  result  of  a  compact  or  treaty,  a  term  which  ad¬ 
mittedly  was  often  used  in  the  debates  in  the  Canadian 
legislature  when  that  body  in  1865  approved  the 
agreement  achieved  with  the  maritime  provinces  in 
1864.  To  this  view  it  is  objected  that  in  fact  the  Quebec 
agreement  was  never  accepted  by  the  legislatures  of 
Nova  Scotia  and  New  Brunswick,  and  that  in  fact  in 
certain  matters  the  constitution  prepared  in  1864  was 
modified  under  imperial  auspices  before  enacted  in 
1867,  while  as  regards  the  other  provinces,  especially 
those  created  by  the  Dominion,  Manitoba,  Sas¬ 
katchewan,  and  Alberta,  any  idea  of  a  compact  is 
absurd.  The  most  effective  answer  to  this  contention 
is  the  fact  that  in  1907,  when  an  Imperial  Act  was 
passed  to  vary  the  then  existing  state  of  provincial 
subsidies  from  the  federation,  it  was  based  on  the 
assent  of  all  the  provinces,  for,  while  British  Columbia 
demanded  better  terms,  its  Premier  did  not  refuse 
finally  to  agree  to  the  Act  being  passed.  It  is  useless  to 
ignore  the  importance  of  this  precedent,  whether  it  was 
vase  to  create  it  or  not.^  What  is  clear  is  that  amend¬ 
ment  by  the  Imperial  Parhament  would  be  a  very 
dehcate  matter,  if  it  was  opposed  by  any  substantial 
body  of  Dominion  opinion  and  by  one  or  more  of  the 
provincial  legislatures,  and  it  is  natural  that  repeated 
efforts  should  have  been  made  as  in  1927  to  enable 
Canada  to  amend  her  own  constitution  without  appeal 
to  the  Imperial  Parhament,  a  necessity  which  involves 

^  The  theory  of  contract  is  clearly  recognised  by  the  Privy  Council  in 
the  Airomutios  Gase,  [1932]  A.C.  54.  Contrast  Ewart,  Can.  Bar  Review, 
is.  726-8. 
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a  clear  diminution  of  formal  if  not  of  real  status.  Any 
sucli  system  itself  would  have  to  be  authorised  by 
Imperial  Act  hut  then  could  operate  independently  of  it. 
It  would  involve  safeguards  for  language  and  religious 
questions,  so  that  Quebec  could  negative  any  proposal 
which  in  her  opinion  menaced  the  present  safeguards; 
it  would  necessitate  also  provisions  by  which  changes 
in  other  matters  of  legislative  authority  could  be  made 
only  when  to  the  approval  of  the  Dominion  Parliament 
by  perhaps  two-thirds  majorities  of  either  house  was 
added  the  assent  of  the  majority  of  the  provinces,  in¬ 
cluding  Ontario  and  Quebec.  It  is,  however,  clear  that 
the  utmost  difiiculty  lies  in  achieving  agreement,  and 
so  far  provincial  discussions  with  the  Dominion  have 
succeeded  only  in  displaying  the  profound  divergencies 
of  view  prevalent. 

In  the  case  of  the  Commonwealth,  neither  the  Com¬ 
monwealth  nor  the  States  alone  can  alter  the  federal 
distribution  of  powers  or  the  constitutional  position  in 
general.  The  States,  as  has  been  seen,  can  amend  their 
own  constitutions,  and  the  Commonwealth  has  certain 
powers,  in  a  limited  but  not  unimportant  field.  Thus 
it  was  permitted  after  ten  years  to  determine  the  mode 
of  contribution  to  State  expenditure,  a  power  which 
has  proved  of  the  utmost  importance  in  controlling 
relations  with  the  States.  Similarly  the  franchise  has 
been  determined  freely  by  the  Commonwealth.  But  in 
vital  matters  the  procedure  is  more  elaborate.  The 
measure  must  be  passed  by  absolute  majorities  in  both 
houses,  and  then  submitted  to  a  referendum  of  the 
electorate  not  earlier  than  two  or  later  than  six  months 
after  its  passage.  If  the  two  houses  disagree,  and  one 
passes  it  twice  with  an  interval  of  three  months  in  the 
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same  or  a  subsequent  session,  then  the  Governor-  Ch^ter 
General  may  submit  the  measure  to  the  electors.  This,  — L 

however,  has  been  interpreted  in  practice  to  mean  that 
the  power  to  submit  is  to  be  exercised  on  ministerial 
advice,  which  means  that  normally  the  Senate  cannot 
force  a  reference  to  the  electorate,  since  the  ministry, 
being  responsible  to  the  House  of  Representatives, 
would  refuse  to  advise  submission,  as  was  the  case  in 
1914.  The  measure  to  become  ripe  for  submission  for 
the  royal  assent  must  be  approved  by  a  majority  of 
electors  and  by  a  majority  of  States.  Moreover,  there 
must  be  a  majority  in  any  State  if  any  provision 
altering  the  proportional  representation  of  the  State 
in  either  house  of  Parhament,  or  the  minimum  number 
of  members  in  the  lower  house,  or  the  limits  of  the 
State,  or  in  any  way  afiecting  the  provisions  of  the 
constitution  in  relation  thereto,  is  to  be  vabd.  The 
proviso  is  rather  vague,  but  it  must  clearly  mean  that 
consent  is  necessary  only  as  regards  changes  afiecting 
specific  provisions  in  favour  of  the  State. 

The  extent  of  the  power  of  alteration  is  disputed. 

But  clearly  it  must  include  the  right  to  vary  the 
clauses  setting  forth  the  powers  of  the  Conampnwealth 
and  the  States.  Can  it  abohsh  the  States?  There  are 
difS.culties  in  holding  that  the  abohtion  is  within  the 
power  to  alter.  It  is  pointed  out  that  the  Commonwealth 
of  Austraha  Constitution  Act,  1900,  was  passed  to 
unite  the  colonies  in  an  indissoluble  federal  Common¬ 
wealth,  and  that  it  is  improper  that  the  power  of  change 
should  extend  to  destroying  the  federal  character  of 
the  constitution.  Section  106  of  the  constitution  pro¬ 
vides  that  the  constitution  of  each  State  shall,  subject 
to  the  federal  constitution,  continue  until  altered  by 
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Chapter  the  Parliament  of  the  State,  and  it  is  possible  to  argue 

-  that  this  clause  is  not  within  the  power  of  alteration 

given  by  Section  128.  The  matter  is  clearly  open  to 
dispute,  but  it  is  clear  that  any  attempt  at  unification 
would  necessitate  the  concurrence  of  all  the  States  in 
the  referendum,  since  a  single  rejection  would  render 
the  scheme  impracticable  of  operation,  so  that,  if 
unification  is  ever  to  be  accomplished,  it  would  seem 
that  an  Imperial  Act  will  be  necessary.  The  Statute  of 
Westminster  expressly  leaves  the  matter  as  at  present, 
negating  the  claim  that  was  about  to  be  made  in 
Austraha  that  the  Commonwealth  Parliament  could 
annul  the  constitution  at  pleasure  by  repealing  the 
Imperial  Act  of  1900  in  which  it  is  embodied. 

The  Statute,  however,  left  the  Union  unfettered,  and 
the  position,  therefore,  is  delicate.  Under  the  South 
Africa  Act,  1909,  and  the  Colonial  Laws  Validity  Act, 
1865,  there  were  certain  restrictions  on  the  constituent 
power  of  the  Union  Parliament,  though  of  a  simple 
kind.  In  part  these  have  expired  by  efflux  of  time,  and 
those  essentially  remaining  are  restricted  to  the  rule 
that  any  alteration  of  Section  152  regulating  the  right 
of  change,  or  of  Section  35  safeguarding  the  Cape  native 
franchise,  or  of  Section  137  providing  for  the  equality 
of  English  and  Dutch  (now  also  Afrikaans)  as  lan¬ 
guages,  shall  require  the  assent  of  the  two  houses  of 
Parliament  in  joint  session,  and  on  the  third  reading  a 
majority  of  two-thirds  the  total  number  of  members  of 
both  houses.  It  was  naturally  suggested  that  the  cessa¬ 
tion  of  apphcation  of  the  Colonial  Laws  Vahdity  Act, 
1865,  meant  that  the  Parhament  could  repeal  these 
rules  by  simple  Act,  and  doubtless  a  strong  legal 
argument  could  be  made  out  in  this  sense.  But  the  two 
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liouses  in  1931,  when  approving  the  proposed  enact-  Cli^ter 

ment  of  the  Statute,  expressly  put  on  record  the  view  - 

that  neither  of  the  Sections  35  or  137  could  be  repealed 
or  altered  except  under  the  condition  specified.  The 
justification  for  this  ruling  is  clear;  ^  the  Union  was 
based  on  a  compact  arrived  at  between  the  representa¬ 
tives  of  the  colonies,  and  to  violate  it  would  be  dis¬ 
honourable,  even  assuming  that  it  was  legal.  In  the 
face  of  the  resolution  it  may  he  surmised  that  the 
South  African  courts  would  succeed  in  finding  a  legal 
ground  for  denying  the  validity  of  any  measure  which 
ignored  these  resolutions.  The  reservation  of  certain 
bills  under  Section  64  of  the  Act  is  now  a  mere  formal¬ 
ity,  as  explained  above,  and  will  doubtless  formally  be 
removed  from  the  Act  in  due  course* 

The  case  of  the  Irish  Free  State  presents  very 
interesting  considerations.  Article  50  of  the  constitu¬ 
tion  provided  for  alteration  by  an  Act  of  the  Parha- 
ment  in  which  the  Senate  has  only  a  power  of  delay, 
not  of  negating  a  bill  passed  by  the  Dail,  followed  by  a 
referendum  of  the  electorate.  To  pass,  a  measure  must 
be  voted  on  by  a  majority  of  voters  on  the  register— so 
that  abstentions  might  defeat  it — and  be  approved 
either  by  such  a  majority  or  by  two-thirds  of  the  votes 
cast.  It  was,  however,  recognised  that,  as  the  constitu¬ 
tion  was  experimental,  this  process  might  be  un- 
advisable  in  the  first  instance,  and  therefore  alteration 
by  ordinary  legislation  was  permitted  for  the  first  eight 
years.  A  safeguard,  however,  was  provided,  for  any 
such  bill  was  made  subject  to  the  provisions  of  Article 
47,  which  provided  for  a  referendum  if  demanded  by 
three-fifths  of  the  members  of  the  Senate  or  a  twentieth 
^  Keith,  Journ,  Gomp,  Leg.  xiii.  247,  248. 
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Chapter  of  the  voters  on  the  register  within  ninety  days  after  its 
passage,  provided  that  its  suspension  had  been  de¬ 
manded  either  by  two-fifths  of  the  Dail  or  a  majority 
of  members  of  the  Senate.  But  this  rule  was  not  to 
apply  to  bills  declared  by  both  houses  to  be  necessary 
for  the  immediate  preservation  of  the  public  peace, 
health,  or  safety.  The  attempt  to  safeguard  the  rights 
of  the  people  proved  to  be  illusory  by  reason  of  this 
addition,  for  under  it  an  Act,  No.  8  of  1928,  was  hastily 
passed  which  repealed  Article  47  and  left  the  Parlia¬ 
ment  free  to  alter  the  constitution  at  will  by  simple 
Act.  A  logical  sequel  of  this  decision  was  the  passing 
of  an  Act,  No.  16  of  1929,  which  extended  to  sixteen 
years  the  period  of  freedom  of  change,  and  it  may  be 
doubted  if  there  is  any  chance  of  the  constitution  ever 
becoming  rigid  as  was  originally  proposed. 

There  is,  however,  one  essential  condition  affecting 
change;  Article  50  sanctions  only  amendments  of  the 
constitution  within  the  terms  of  the  scheduled  treaty' 
of  1921,  and,  what  is  still  more  important,  the  con¬ 
stitution  itself  owes  its  being  to  an  enactment  of  the 
Bail  Eireann  sitting  as  a  Constituent  Assembly.  That 
body  by  its  Constitution  of  the  Irish  Free  State  (Saor- 
stat  Eireann)  Act,  1922,  expressly  gave  legal  effect  to 
the  terms  of  the  treaty  and  provided  that  “if  any  pro¬ 
vision  of  the  said  constitution,  or  of  any  amendment 
thereof,  or  of  any  law  made  thereunder,  is  in  any  respect 
repugnant  to  any  of  the  provisions  of  the  scheduled 
treaty,  it  shall  to  the  extent  only  of  such  repugnancy 
be  absolutely  void  and  inoperative,  and  the  Parliament 
and  the  Executive  Council  of  the  Irish  Free  State  shall 
respectively  pass  such  further  legislation  and  do  all 
such  other  things  as  may  be  necessary  to  implement 
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tlie  scheduled  treaty’ ^  These  provisions  raise  a  fonda-  Chapter 

mental  difficulty  as  regards  the  measure  which  was  - 

passed  in  1932  by  the  Dail  with  a  view  to  ehminate 
from  the  constitution  Article  17  prescribing  the  form 
of  oath  to  be  taken  by  members  of  the  Parliament.  It 
was  apparently  felt  that  this  would  be  impossible  if  the 
restriction  of  amendment  within  the  terms  of  the  treaty 
applied,  and  so  the  bill  provided  for  the  elimination 
from  Article  50  of  reference  to  the  treaty  and  the 
repeal  of  the  provision  of  the  Act  of  1922  cited  above. ^ 

The  issue,  of  course,  then  arises  by  what  right  the 
Parliament  can  eliminate  a  condition  imposed  on  its 
activity.  The  Parhament  of  the  Pree  State  owes  its 
existence  in  Irish  eyes  solely  to  the  activity  of  the 
Constituent  Assembly;  that  Assembly  representing  the 
will  of  the  people  of  Ireland  deliberately  limited  the 
constituent  power  of  the  Parliament,  but  its  creation 
now  asserts  that  it  is  entitled  to  act  as  a  fully  sove¬ 
reign  power  and  to  disregard  the  essential  conditions 
of  its  operation.  There  seems  from  the  standpoint  of 
English  law  no  possibility  of  the  courts  upholding  such 
power,  but  the  enactment  is  proposed,  doubtless,  in  a 
deliberate  attempt  to  establish  the  sovereign  character 
of  the  Parhament  and  may  be  deemed  a  quasi-revolu¬ 
tionary  suggestion.  It  is  important  to  note  that  no 
question  of  imperial  control  is  involved.  The  Statute 
of  Westminster  clearly  gives  the  Irish  Parliament  right 
to  act  without  regard  to  the  Imperial  Act  of  1922 
establishing  the  Irish  constitution;  the  point  is  the 
Irish  constitution  itself,  and  no  intelligible  argument 
on  legal  grounds  to  defend  the  proposal  of  Mr.  De 

^  Keitli,  Speeches  an^  Documents  on  the  British  Dominions,  p.  469, 

Journ.  Comp.  Leg.  xiv.  107. 
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Chapter 

V. 


Valera  has  been  adduced.  The  objection  that  a  treaty 
should  not  be  made  part  of  municipal  law  is  clearly 
irrelevant;  the  point  is  that  it  has  been  made  part  of 
that  law  by  a  Constituent  Assembly  to  which  the  Irish 
Parliament  on  Irish  theory  owes  its  being,  and  by 
which  it  was  accorded  only  limited  powers.  The  solu¬ 
tion  would  rather  have  consisted  in  the  creation  of  a 
new  Constituent  Assembly  representing  the  people  to 
revise  their  mandate  to  the  legislature.  Such  action, 
though  extra-legal,  would  not  have  been  subject  to  the 
serious  legal  objections  of  the  present  procedure. 


CHAPTER  VI 


BRITISH  AND  DOMINION  NATIONALITY 

(1)  Erom  early  times  tEe  British  doctrine  as  to  nation-  Chapter 
ality  connected  it  essentially  with  hixth  on  British 
territory,  which  carried  with  it  natural  allegiance. 

Other  persons,  such  as  the  children  of  British  subjects 
born  abroad,  could  obtain  nationality  as  British  sub¬ 
jects  only  by  imperial  legislation.  But  to  meet  the 
needs  of  the  colonies  permission  was  finally  granted  for 
local  naturahsation  under  colonial  Acts,  such  natural¬ 
isation  having  efiect  only  within  the  limits  of  the 
colony,  the  person  so  naturahsed  being  an  ahen  in  any 
other  British  territory.  Naturalisation  could  also  be 
granted  in  the  United  Kingdom,  first  by  special  Act 
and  from  1844  by  a  general  Act,  and  on  the  whole  it 
was  held  that  persons  so  naturalised  were  British  sub¬ 
jects  throughout  the  Empire.  The  rather  chaotic  con¬ 
dition  of  matters  as  to  naturahsation  resulted  in  1914 
in  the  enactment  of  an  agreed  measure  which  had  been 
approved  by  the  Imperial  Conference  of  1911,  and 
under  which  it  was  hoped  that,  while  local  natural¬ 
isation  might  have  to  be  maintained,  in  the  main  it 
would  be  superseded  by  an  imperial  naturalisation 
to  be  granted  in  any  part  of  the  Empire  to  persons 
complying  with  certam  conditions.  At  the  same 
time  the  Act  defined  authoritatively  who  were  to  be 
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Chapter  deemed  througliout  the  Empire  natural-born  British 
subjects^ 

The  status  of  a  natural-born  British  subject  is  as¬ 
cribed  to  every  person  born  within  the  British  do¬ 
minions  (not  being  the  child  of  a  foreign  diplomat  or 
alien  enemy  in  occupation  of  British  territory)  or  on 
a  British  ship  wherever  it  is.  Moreover,  the  child  of  a 
British  subject  father  is  a  natural-born  British  subject, 
though  born  out  of  the  British  dominions,  in  certain 
conditions.  It  is  necessary  that  the  father  should  be 
alive  at  the  time  of  the  child’s  birth,  and  be  either  a 
natural-born  British  subject  born  in  the  British  do¬ 
minions,  or  born  in  a  place  where  the  King  has  extra¬ 
territorial  jurisdiction,  or  have  been  naturalised,  or 
have  become  a  British  subject  by  annexation  of  terri¬ 
tory  (as  in  the  case  of  the  South  African  Eepublics), 
or  have  been  in  the  service  of  the  Crown  at  the  time 
of  the  child’s  birth.  If  none  of  these  conditions  is  ful¬ 
filled  by  the  father,  the  child’s  birth  may  be  registered 
within  a  year  at  a  British  consulate,  and  he  will  be 
able  to  retain  British  nationahty  provided  that  within 
a  year  after  attaining  age  twenty-one  he  asserts  his 
retention  of  such  nationality  and  where  possible  divests 
himself  of  any  foreign  nationality  which  he  may  also 
have. 

Naturahsation  can  be  acquired  on  proof  of  residence 
for  five  years  within  the  eight  preceding  years  in  the 
British  dominions,  the  last  year  having  been  spent  in 
the  part  of  the  Empire  in  which  he  applies  for  natural¬ 
isation,  and  of  intention  to  reside  in  the  British  do¬ 
minions.  Service  under  the  Crown  may  take  the  place 
of  past  or  proposed  residence.  Knowledge  of  English, 

^  Dicey  and  Keith,  Conflict  of  Laws  {6th  ed.),  chap.  iii. 
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or  in  Canada  Frenct,  or  in  the  Union  Dutch  iacluding  carter 

Afrikaans,  is  requisite,  and  good  character,  and  the  - 

power  to  grant  is  absolutely  discretionary.  A  grant 
may  on  certain  conditions  he  revoked.  Naturahsation 
normally  gives  British  status  to  the  wife  and  may  he 
extended  to  include  rniuor  children. 

British  nationahty  is  lost  by  naturahsation  in  a 
foreign  country,  though  this  is  impossible  during  war, 
and  any  person  who,  though  horn  in  the  British 
dominions  or  on  a  British  ship,  also  acquires  under 
foreign  law  another  nationahty  on  birth,  or  who 
though  horn  out  of  the  British  dominions  is  reckoned 
a  natural-horn  British  subject,  may  make,  when  of  full 
age,  a  declaration  of  ahenage  and  so  cease  to  be  a 
British  subject.  Women  married  to  British  subjects  are 
British  subjects,  those  married  to  ahens,  ahens.  But 
if  a  man  during  the  marriage  changes  his  nationahty 
from  British,  his  wife  may  declare  her  desire  to  retain 
British  nationahty,  and,  if  her  ahen  husband  is  a  sub¬ 
ject  of  a  state  at  war  with  the  Crown,  she  may  resume 
British  nationahty.  If  a  naturahsed  British  subject  has 
his  naturahsation  revoked,  the  revocation  may  in  cer¬ 
tain  cases  be  extended  to  the  wife  and  children.  As  a 
general  rule,  if  the  parent  of  a  minor  loses  British 
nationahty  by  declaration  of  ahenage  or  otherwise 
(though  not  by  the  marriage  of  a  woman  to  an  ahen), 
any  minor  child,  if  it  acquires  foreign  nationahty  by 
the  act  of  the  parent,  becomes  an  ahen,  but  may  resume 
British  nationahty  within  one  year  after  majority. 

(2)  Like  rules  of  nationahty  are  in  force  throughout 
the  Dominions,  the  terms  of  the  Imperial  Act  haviug 
been  foUowed  by  those  Dominions  which  have  held  it 
desirable  to  make  it  absolutely  clear  that  the  provisions 
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iliapter  of  the  British  Act  are  applicable  to  the  Domiirions. 

— 1  The  British  Act  was  intended  to  provide  a  code  auto¬ 
matically  applying  to  the  Empire,  save  as  regards  the 
second  part  dealing  with  naturalisation  which  was 
subject  to  Dominion  acceptance,  but  this  effect  was 
doubted  in  some  Dominions,  and  in  any  case  re-enact¬ 
ment  was  convenient  and  harmless.  But  in  1910  Canada 
found  it  necessary  to  distinguish  for  immigration  pur¬ 
poses  between  different  classes  of  British  subjects  and 
to  create  Canadian  citizens  for  the  purposes  of  that 
Act.  The  provision,  as  subsequently  amended,^  pro¬ 
vides  that  Canadian  citizen  means;  (i.)  a  person  born 
in  Canada  who  has  not  become  an  alien;  (ii.)  a  British 
subject  who  has  Canadian  domicile;  and  (hi.)  a  person 
naturalised  under  the  laws  of  Canada  who  has  not  be¬ 
come  an  alien  or  lost  Canadian  domicile.  But  the  wife 
or  children  of  Canadian  citizens  who  have  never  landed 
in  Canada  do  not  acquire  citizenship  through  the  hus¬ 
band  or  father  or  mother.  Domicile  is  attained  by  five 
years’  residence  in  Canada  as  a  permanent  home;  it  is 
lost  by  voluntary  residence  outside  Canada  with  inten¬ 
tion  to  make  a  permanent  home  outside  Canada;  in 
the  case  of  naturalised  persons  or  non-Canadians  a 
year’s  residence  outside  is  presumptive  proof  of  loss, 
and  five  years’  residence  conclusive  proof.  The  aim  of 
the  measure  was  primarily  to  determine  what  classes 
of  persons  were  entitled  to  enter  Canada  despite  the 
immigration  restrictions.  It  was  felt  that  there  must 
be  a  time  when  it  was  impossible  to  deport  persons  who 
had  definitely  settled  in  Canada,  and  the  Act  gives 
effect  to  this  view. 

In  1921  a  further  step  was  found  necessary.  The 

^  Revised  Statutes,  1927,  c.  93. 
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Dominion  had.  decided  to  accept  memhersHp  of  the  ci^ter 

organisation  of  the  Permanent  Court  of  International  - 

Justice.  It  was  entitled  under  the  Statute  of  the  Court 
to  suggest  four  candidates  for  election  as  judges,  hut 
suggestions  are  limited  to  not  more  than  two  nationals. 

If  Canadians  were  reckoned  as  British  nationals,  only 
two  British  subjects  could  be  nominated  as  candidates; 
moreover,  as  Article  10  (2)  of  the  Statute  provided  that, 
if  two  members  were  elected,  both  subjects  of  one 
member  of  the  League,  the  senior  was  alone  to  be 
allowed  to  serve,  there  would  be  no  chance  of  any 
Dominion  judge  ever  sitting.  The  Canadian  Nationals 
Act,  1921,  therefore  ascribes  Canadian  nationahty  to 
any  British  sub j  ect  who  is  a  Canadian  citizen,  the  wives 
of  such  citizens,  and  children,  born  out  of  Canada, 
whose  fathers  at  the  date  of  birth  were  Canadian 
citizens  or  would  have  been  so  if  the  Act  had  then 
existed.  But  Canadian  nationality  may  be  disclaimed 
by  any  person  who  though  born  out  of  Canada  is  a 
Canadian  national,  and  by  any  person  who  though 
born  in  Canada  is  also  by  birth  or  becomes  during 
minority  a  national  of  Great  Britain  or  any  self- 
governing  Dominion.’- 

The  Canadian  model  is  followed  by  the  Union  of 
South  Africa,  which  in  an  Act,  No.  40  of  1927,  defined 
Union  nationals  to  include  (i.)  any  person  born  in  the 
Union  who  is  not  an  ahen  or  a  prohibited  immigrant; 

(ii.)  any  British  subject  who  has  lawfully  entered  the 
Union  and  has  been  there  domiciled  for  two  years, 

1  Revised  Statutes,  1927,  c.  21.  In  1931  Canada  legislated  to  provide 
that  marriage  of  a  woman  would  not  deprive  her  of  nationality  where 
she  does  not  acq^uire  her  husband’s  nationality;  see  Speeches  and  Docu¬ 
ments  on  the  British  Dominions,  1918-1931,  p.  216.  The  other  parts  of 
the  Empire  vill  follow  suit. 
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Chapter  wMle  SO  domiciled;  (iii.)  any  naturalised  person  under 

_ L  the  laws  of  the  Union  whose  entry  was  legal,  and  who 

has  been  three  years  domiciled  in  the  Union,  while  so 
domiciled,  provided  he  does  not  become  an  alien;  and 
(iv.)  any  person,  born  out  of  the  Union,  whose  father 
at  his  birth  was  a  Union  national  or  would  have  been  a 
national  if  the  Act  had  been  then  in  force,  and  was  not 
in  the  service  of  an  enemy  state,  provided  that  such 
person  would  not  be  a  prohibited  immigrant.  The  wife 
of  a  Union  national  has  that  status;  if  he  loses  that 
status  she  may  declare  her  retention  of  it.  The  wife  of 
a  non-national  normally  loses  her  Union  nationality. 
Minor  children  lose  nationality  with  a  parent  save  in 
the  case  of  a  widow’s  loss  of  nationality  on  remarriage, 
but  may  recover  it  on  attaining  full  age.  A  Union 
national  may  declare  his  renunciation  of  Union 
nationality  as  in  the  case  of  Canada. 

In  the  Irish  Tree  State  the  constitution  contained  a 
curious  and  very  ambiguous  provision  defining  citizen¬ 
ship.  It  gives,  by  Article  3,  citizenship  to  every  person 
domiciled  within  the  Free  State  area  when  the  con¬ 
stitution  took  effect,  if  he  or  either  parent  were  born 
in  Ireland  or  he  had  been  resident  for  seven  years  in 
the  Free  State  area.  But  any  such  person  who  is  a 
citizen  of  another  state  may  elect  not  to  accept  Irish 
citizenship.  Further  provision  was  to  be  made  by  law, 
and  it  is  clear  that  the  provision  actually  made  is 
wholly  defective  and  decidedly  ambiguous.  But  while 
most  of  the  persons  included  would  be  in  any  event 
British  subjects,  it  is  clear  that  a  certain  number  of 
citizens,  born  of  foreign  fathers  and  Irish  mothers,  such 
as  Mr.  De  Valera,  would  be  made  citizens  even  if  not 
already  British  subjects. 
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The  Free  State  at  the  same  time  inaugurated  a  Chapter 

change  of  system  hy  providing  that  citizenship  should  - 

he  the  basis  of  political  rights.  This  was  not  imitated 
by  Canada,  and  was  only  followed  hy  the  Union  of 
South  Africa  in  1931,  when  it  was  found  desirable  to 
extend  the  franchise  on  the  basis  of  adult  sufirage  for 
non-natives. 

Canada  and  the  Union  have  in  addition  passed  legis¬ 
lation  on  the  model  of  the  Imperial  Act  regulating 
British  nationahty  in  its  relation  to  these  Dominions, 
and  this  has  been  done  by  the  Commonwealth,  New 
Zealand,  and  Newfoundland,  none  of  which  have  as  yet 


defined  their  nationals.^ 

A  certain  importance  attaches  to  the  new  definition 
of  nationals.  It  can  obviously  be  made  a  sound  basis  of 
extra-territorial  legislation  by  the  Dominions  under  the 
powers  granted  by  Section  3  of  the  Statute  of  West¬ 
minster.  A  further  use  is  possible  for  international  pur¬ 
poses.  If  the  Dominions  contract  treaties  securing 
special  advantages  for  their  subjects,  the  distinction 
of  nationals  could  be  employed  as  the  criterion.  The 
British  Government  for  its  part,  like  the  Governments 
of  the  other  Dominions,  has  shown  no  desire  to  narrow 
the  definition  of  British  subjects  in  any  way  and  still 
in  its  commercial  treaties  secures  privileges  for  all 
British  subjects.  Nor  does  it  desire  to  exclude  from 
political  rights  any  class  of  British  subject. 

From  the  point  of  view  of  jurisdiction  in  private 
international  law  the  new  departure  has  importance. 
It  is  probable  that  the  Enghsh  courts  would  recognise 

1  Eloumoy  and  Hudson,  Nationality  Laws,  pp.  73-129.  PersoM 
naturalised  in  a  Dominion,  but  not  on  the  terms  of  the  Impena  c  , 
are  not  British  subjects  outside  the  Dom^on -  MarhwaU 
B.  V.  Francis,  [1918]  1  K.B.  647  ;  MarhwaU  v.  A.-O.,  [1920]  1  Oh.  348. 
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Chapter  that  the  courts  of  a  Dominion  have  jurisdiction  over 

-  nationals  of  that  Dominion  on  the  analogy  of  the 

doctrine  that  foreign  courts  have  jurisdiction  over 
nationals  of  those  States.  But  in  the  case  of  Canada 
there  is  difficulty  in  applying  the  doctrine,  for  it  is  not 
easy  to  see  why  the  courts,  say  of  Alberta,  should  have 
jurisdiction  over  a  person  domiciled  in  Ontario  simply 
because  he  might  be  a  Canadian  national. ^ 

(3)  The  issue  of  nationality  is  closely  connected  with 
that  of  the  use  of  a  distinctive  national  flag.  The  Union 
Jack  is  the  common  flag  of  all  British  subjects,  while 
the  Merchant  Shipping  Act,  1894,  has  so  far  regulated 
the  use  of  flags  at  sea.  The  normal  rule  is  that  armed 
vessels  of  oversea  territories  fly  the  British  blue  ensign 
with  the  special  arms  or  badge  in  the  fly,  and  the 
pendant,  but  the  Dominion  navies  are  authorised  to 
fly  besides  the  Dominion  flag  at  the  jackstafi  the  white 
ensign  at  the  stern.  Merchant  ships  belonging  to  British 
subjects  registered  in  an  oversea  territory  fly  the  red 
ensign  without  badge,  unless,  as  has  been  done  for 
Canada,  Australia,  New  Zealand,  and  the  Union,  this 
is  specially  authorised  by  Admiralty  warrant;  they  may 
bear  other  flags  with  the  badge  so  long  as  they  do  not 
violate  Section  73  (2)  of  the  Act  of  1894  by  suggesting 
error  as  to  their  status.  It  is  now  open  to  the  Dominions 
to  regulate  the  matter  as  they  deem  wise  under  the 
British  Commonwealth  Merchant  Shipping  Agreement 
of  1931  above  mentioned. 

For  general  purposes  the  adoption  of  a  specific  flag 
was  carried  out  in  New  Zealand  by  an  Act  of  1901, 
while  the  Commonwealth  adopted  by  regulation  a  flag 

u.  inUrnationales  Privatrechi, 
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for  its  military  forces  and  its  government  offices.  Tlie  Ch^ter 
Irisli]f  ree  State  similarly  lias  by  executive  order  adopted  — 1 
a  quite  distinctive  flag,  not,  as  in  the  case  of  the  Com¬ 
monwealth  and  New  Zealand,  one  based  on  the  Union 
Jack.  In  Canada  suggestions  of  a  national  flag  have 
been  received  with  indifierence  or  opposition  for  the 
most  part.^  Newfoundland  in  1931  definitely  adopted 
the  Union  Jack  with  badge  as  the  national  flag  of  the 
Dominion. 

In  the  Union  the  issue  aroused  hitter  disagreement, 
because  it  was  felt  that  the  proposal  was  instigated  by 
the  republican  element  in  South  Africa  which  desired 
thus  to  abohsh  the  use  of  the  Union  Jack.  The  Labour 
party  on  whose  affiance  the  Government  had  then  to 
depend  for  its  majority  was  divided  in  sentiment,  and 
the  Senate,  in  the  exercise  of  its  power  of  delay,  com¬ 
pelled  the  carrying  over  of  the  issue  into  a  second 
Parliamentary  session.  This  gave  time  for  reflection 
and  compromise,  and  an  agreed  solution  was  achieved 
in  Act  No.  40  of  1927.  A  new  flag  was  created  which 
may  be  open  to  heraldic  censure  but  gratified  repubhcan 
sentiment  by  including  with  the  Union  Jack  the  old 
republican  flags  in  miniature  in  the  central  of  the  three 
stripes  of  the  flag.  This  is  the  national  flag,  but  the 
Union  Jack  is  also  a  flag  of  South  Africa  to  denote  the 
association  of  the  Union  with  the  other  members  of 
the  Commonwealth.  Both  flags  must  be  flown  from  the 
Houses  of  Parliament,  the  principal  government  build¬ 
ings  in  the  capitals,  at  Union  ports,  and  on  government 
offices  abroad,  while  the  Governor-General  in  Council 

1  The  Union  Jack  remains  the  national  flag,  but  the  red  ensign  with 
Canadian  arms  is  used  on  the  High  Commissioner’s  Office  in  London  and 
■  the  Canadian  legations  in  the  United  States,  France,  and  Tokyo. 
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Ch^ter  may  fix  the  manner  in  wliicfi  the  flags  may  be  flown 
—  on  ships  on  the  high  seas.  There  has  been  some  com¬ 
plaint  on  the  mode  of  carrying  out  the  further  power 
granted  to  the  Government  to  fix  other  places  in  the 
Union  where  both  flags  shall  be  used,  but  in  the  main 
there  is  justification  for  the  King’s  telegram  of  October 
27,  1927,  expressing  his  heartfelt  satisfaction  at  the 
solution  of  the  flag  question,  though  not  so  much  of 
the  spirit  of  toleration,  conciliation,  and  good  will  then 
evinced  has  managed  to  survive  to  control  the  actions 
of  the  parties  in  the  Union  in  the  contentious  issues 
which  confront  them.  Happily,  throughout  the  discus¬ 
sions  the  issue  did  not  arise  of  restriction  on  Union 
•  legislative  power,  so  that  the  matter  was  decided  on 
its  merits,  and  the  retention  of  the  Union  Jack  for  a 
definite  purpose  was  accepted  by  the  Nationalists  as 
a  fair  way  of  meeting  the  concession  of  the  South 
African  party  of  the  right  of  the  Union  to  have  a  flag 
which  would  continue  the  memories  of  the  days  of  the 
independence  of  the  Transvaal  and  the  Free  State. 

(4)  It  is  in  keeping  with  the  existence  of  national 
sentiment  in  the  Dominion  that  special  provision 
should  he  made  as  to  the  use  of  language.  In  Canada 
in  the  British  North  America  Act,  1867,  s.  133, 
provision  is  made  that  either  Enghsh  or  French  may 
be  used  in  the  debates  of  the  Parliament  of  the 
Dominion  and  the  legislature  of  Quebec;  both  languages 
shall  be  used  in  the  respective  records  and  journals, 
and  either  may  be  used  by  any  person  or  in  any  plead¬ 
ing  or  process  in  any  court  of  Canada  established  under 
the  Act  and  in  any  Quebec  court.  The  Acts  of  the 
federal  Parhament  and  of  Quebec  shall  be  printed  in 
both  languages.  In  the  other  provinces  French  is  not. 
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by  tbe  Act  of  1867,  given  an  ofiGicial  position.’-  On  tbe  Chapter 

other  band,  tbe  utmost  duplication  prevails  in  tbe  - 

federation,  and  complaints  bave  been  made  at  times  of 
efiorts  to  enforce  bi-bngualism  on  federal  employees; 
for  example,  on  tbe  railways.  At  any  rate  there  is  no 
doubt  that  French  receives  in  tbe  fullest  measure  tbe 
recognition  it  is  promised,  and  French  ranks  with 
Engbsb  as  a  qualification  for  naturabsation. 

In  the  Union  tbe  South  Africa  Act,  s.  137,  provides 
that  both  tbe  Engbsb  and  Dutch  languages  sbab  be 
official  languages  of  tbe  Union  and  shall  be  treated  on  a 
footing  of  equality  and  possess  and  enj  oy  equal  freedom, 
rights,  and  privileges.  All  records,  journals,  and  pro¬ 
ceedings  of  Parliament  shall  be  kept  in  both  languages, 
and  all  bills.  Acts,  and  notices  of  general  pubbc  im¬ 
portance  or  interest  issued  by  tbe  Government  of  tbe 
Union  shall  be  in  both  languages.  This  enactment 
has  been  bterally  followed,  and  greatly  strengthened 
by  legislation  of  1923,  which  imposes  bi-bngualism  on 
pubbc  servants,  with  the  result  of  rapidly  strengthen¬ 
ing  the  Dutch  element  in  those  services.  As  Dutch 
proper  is  far  removed  from  the  patois  of  the  Urdon,  it 
was  wisely  provided  in  1925  that  it  should  include 
Afrikaans,  and  determined  efiorts  are  being  made,  as 
a  matter  of  Nationabst  pobcy,  to  secure  the  elevation 
of  that  speech  to  the  rank  of  a  written  language  of 
culture.  No  doubt  it  is  inevitable,  but  it  cannot  but  be 
deemed  unfortunate  that  British  South  Africans  should 
have  to  spend  so  much  time  in  endeavouring  to  acquire 
a  speech  of  so  minor  a  value. 

In  the  Irish  Free  State  the  Constitution  by  Article  4 

1  See  Taylor,  Can.  Bar  Review,  ix.  277-83,  as  to  the  language  of  the 
courts  of  Saskatchewan. 
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Chapter  provides  that  the  national  language  is  the  Irish  lan- 
— 1  gnage,  but  the  Enghsh  language  shall  be  equally  an 
official  language.  Special  provision  may  be  made  by 
Parhament  for  districts  or  areas  in  which  only  one 
language  is  in  general  use.  This  provision  would  have 
been  usefully  included  in  the  Union  constitution  in 
view  of  the  conditions  of  Natal  and  of  many  parts  of  the 
northern  provinces  where  only  one  speech, is  current. 
It  has  been  decided  by  the  Irish  Governments  that 
Irish  must  be  made  the  dominant  speech,  and  that 
practice  in  the  law  courts  will  be  denied  to  those  un¬ 
able  to  conduct  a  case  in  that  language.  It  is  therefore 
unfortunate  that  the  language  itself  is  one  largely  in 
the  making  for  use  in  politics,  in  law,  and  in  science, 
and  that  nothing  has  been  done  to  relieve  it  of  the 
reproach  of  having  the  worst  of  all  systems  of  spelling. 
Moreover,  to  encourage  its  employment  imposes  a 
serious  burden  on  Irish  youth  by  compelling  them  to 
spend  on  the  recreation  of  the  tongue  time  which  much 
more  usefully  might  be  spent  in  acquiring  familiarity 
with  one  or  other  of  the  great  European  speeches,  not 
to  mention  English,  the  speech  of  so  large  a  section  of 
the  Irish  race  as  the  Irish  Americans.  It  seems  on  the 
whole  that  it  is  delusive  to  suppose  that  nationality 
must  demand  a  distinct  speech,  but  Ireland  can  hardly 
be  blamed  for  succumbing  to  a  tendency  which  has 
rejuvenated  moribund  tongues  all  over  Europe. 
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THE  GOVBENMENTS — THE  CROWH  AND  ITS 
REPRESENTATION 

Of  tEe  work  of  government  in  tke  Dominions  much  is  c^ter 
inevitably  assigned  to  local  bodies  and  subordinate 
otacers  of  many  kinds,  but  the  supreme  direction  is 
vested  in  the  Crown.  The  functions  of  the  Crown  are 
performed  in  part  by  the  King  personally ,  in  part  by 
the  Grovernor;  in  both  cases  the  advice  of  the  mhhstry 
is  the  governing  factor,  and  the  ministers  who  direct 
the  afiairs  of  the  state  are  aided  by  the  civil  service. 

(1)  As  is  expressly  declared  in  the  British  North 
America  Act,  1867,  s.  9,  the  Commonwealth  Con¬ 
stitution,  s.  61,  the  Irish  Free  State  Constitution, 
Article  51,  and  the  South  Africa  Act,  1909,  s.  8,  the 
executive  government  of  each  territory  is  vested  in 
the  King.  But  the  Union  alone  expressly  provides  that 
the  government  may  be  administered  by  the  King 
in  person.  In  practice,  of  course,  it  is  necessary  that 
the  executive  government  should  be  exercised  by 
a  local  representative  of  the  Crown,  and  thus  the 
activity  of  the  King  is  restricted  to  a  few  definite 
subjects,  in  the  main  connected  with  external  afiairs. 

In  internal  afiairs,  in  addition  to  the  appointment  of 
the  Governor-General,  the  King  possesses,  as  has  been 
seen  the  formal  power  to  assent  by  Order  in  Council 
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Copter  to  reserved  bills  of  the  Dominions  and  to  disallow 

-  Acts.  These  matters  as  regards  the  Dominions  are  now 

regulated  by  the  decision  of  the  Imperial  Conference 
of  1930.  The  advice  of  the  Dominion  ministries  must 
guide  the  King,  despite  the  necessity  of  the  formal  use 
of  procedure  by  Order  in  Council.  There  has  already 
been  noted  the  assertion  of  General  Smuts  that,  despite 
the  advice  of  a  ministry  in  the  Dominion,  the  King 
could  not  constitutionally  assent  to  a  bill  to  sever  the 
connection  of  the  Crown  with  the  Dominion.^  This  con¬ 
tention  may  doubtless  be  accepted  as  correct;  the 
resolutions  of  the  Imperial  Conference  do  not  touch 
on  such  a  contingency,  and  for  a  ministry  to  tender 
such  advice  would  be  revolutionary  and  could  properly 
be  met  by  the  refusal  of  the  Crown  to  misuse  a  power 
which  was  never  granted  for  that  purpose. 

In  the  case  of  the  Australian  States  the  position 
remains  that  both  reservation  and  disallowance  remain 
in  the  power  of  the  Imperial  Government  to  control, 
and  that  the  King  is  still  advised  in  these  matters  by 
that  Government,  pending  any  possible  extension  of 
the  Dominion  system  to  the  States. 

The  King  acts  also  on  the  final  responsibility  of  the 
Imperial  Government  in  regard  to  honours  for  resi¬ 
dents  in  the  Dominions,  the  function  of  Dominion  and 
State  ministries  being  confined  to  recommendations. 
As  pointed  out  above,  this  rests  on  the  imperial  char¬ 
acter  of  such  rewards. 

In  external  issues  the  King  acts  in  the  main  per¬ 
sonally  .  The  delegation  of  the  royal  prerogative  to  the 
Governor-General  has  not  been  extended  to  the  extent 
of  granting  such  a  fundamental  prerogative  as  that  of 

^  Keith,  War  Government  of  the  British  Dominions,  p.  168. 
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declaring  war  or  neutrality  or  making  peace,  nor  is  C^ter 

even  the  power  of  making  commercial  treaties  con-  - 

ceded.  In  the  case  of  war  or  neutrahty  it  is  easy  to  see 
that  the  special  character  of  such  action  which  still  is 
performed  for  the  whole  Empire  dominates  the  situa¬ 
tion,  hut  there  is  nothing  essentially  necessary  in 
the  withholding  of  the  power  to  conclude  commercial 
treaties  and  minor  engagements.  Again  there  is  no 
delegation  of  the  power  to  accredit  envoys  to  foreign 
states,  though  the  Governor-General  is  empowered  to 
receive  foreign  envoys  appointed  to  the  Dominion,  a 
procedure  inevitable  of  course  on  practical  grounds.  In 
these  matters  of  foreign  relations  it  has  been  the  prac¬ 
tice  for  the  King  to  act  on  the  formal  advice  of  a 
British  minister,  and  issues  of  war  or  neutrahty  still 
are  decided  on  the  final  authority  of  the  British 
Cabinet.  In  the  minor  matters  of  international  inter¬ 
course  the  procedure  adopted  by  most  of  the  Do¬ 
minions’'  employs  the  formal  assistance  of  a  British 
minister,  though  the  real  advice  is  that  of  the  Dominion. 

But,  as  has  been  seen,  the  Irish  Free  State  has  elimi¬ 
nated  even  the  formal  participation  of  any  British 
minister,  and  has  with  the  permission  of  the  King 
secured  the  creation  of  its  own  seals  for  such  purposes. 

A  point  of  great  importance  arises  from  the  new 
departure.  Under  the  older  form  of  action  the  British 
Government  was  necessarily  informed  of  the  wishes  of 
the  Domimon,  so  that  the  resolutions  of  the  Imperial 
Conferences  of  1923  and  1926  enjoiniag  such  informa¬ 
tion  were  automatically  comphed  with.  Under  the  new 
procedure,  while  the  obhgation  of  prior  communication 
of  the  intention  to  negotiate  is  unimpaired,  it  remains 
i  For  Canada’s  vieiv  in  1929  see  Keith,  Jo%m.  Comp.  Leg.  xii.  100. 
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Chapter  possible  fox  a  Dominion  ’whicb  uses  the  Irish  Free  State 

VII 

_ 1  procedure  to  submit  to  the  King  action  which  might 

be  injurious  to  British  interests.  It  is  clear  that  the 
position  of  the  King  in  these  matters  is  of  peculiar 
dehcacy.  But  it  is  obvious  that  it  is  incumbent  on  his 
private  secretary  to  secure  that  the  British  Govern¬ 
ment  shall  be  informed  by  the  Dominion  of  the  pro¬ 
posed  action,  so  that  it  may  be  in  a  position  to  offer 
observations  to  that  Dominion  if  it  thinks  it  desirable. 
If  the  Dominion,  after  discussion,  persists  in  desiring 
certain  action,  a  grave  position  might  arise,  for  it 
would  be  very  distasteful  to  the  King  to  assent  to 
Dominion  action  in  the  face  of  the  knowledge  that  the 
British  Government  deprecated  the  proposed  step.^  It 
is  claimed  by  Mr.  McGilligan  that  in  such  a  case  the 
King  must  act  as  desired  by  the  Dominion,  and  it  is 
clear  that,  if  he  refused  to  do  so,  a  crisis  might  arise. 
On  the  other  hand,  the  King’s  position  in  the  United 
Kingdom  would  be  seriously  affected  by  assent  to  action 
aimed  at  imperial  interests,  such  as  an  Irish  Free  State 
treaty  of  commerce  giving  marked  preferences  to  the 
detriment  of  British  goods  to  some  foreign  power.  For 
the  King  to  refuse  ratification  in  such  a  case  on  the 
advice  of  British  ministers  would  be  a  negation  of  the 
doctrine  of  equality,  and  any  action  must  be  taken  on 
his  own  responsibility,  which  again  runs  counter  to 
the  doctrine  that  royal  action  should,  save  in  the  most 
abnormal  conditions,  be  based  on  ministerial  advice. 
The  proper  mode  of  resolving  such  a  conflict  would 
clearly  be  the  advice  of  the  Imperial  Conference  to  the 
disputants,  but  there  is  no  way  of  compelling  any 

^  Keith,  oj?,  cit.  xiii.  255;  The  Sovereignty  of  the  British  Dominions, 
pp.  xvii,  xviii. 
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Dominion  to  wait  for  or  to  accept  sucli  advice,  and  tlie  C^ter 

only  conclusion  possible  is  that  normally  assent  would  - 

be  necessary,  it  being  made  clear  that  the  Eiing  had 
finally  acted  merely  on  the  advice  of  the  Dominion.  In 
the  highest  issues  of  war  or  neutrahty  it  has  already 
been  said  that  the  time  has  not  yet  come  when  the 
right  of  a  Dominion  to  insist  on  having  its  own  way 
in  either  issue  has  been  conceded.  To  declare  war  or 
make  peace  or  assert  neutrahty  separately  from  the 
rest  of  the  Empire  would  virtually  be  an  act  of  seces¬ 
sion,  and  the  preamble  to  the  Statute  of  Westminster  . 
is  a  definite  assertion  by  all  the  Dominions  as  well  as 
by  the  United  Kingdom  that  that  issue  is  not  one  to  be 
dealt  with  by  isolated  action. 

The  issue,  of  course,  might  arise  in  a  minor  form.  A 
Dominion  might  desire  diplomatic  representation  in 
some  country  where  for  special  reasons  division  of 
British  representation  was  undesirable.  In  such  a  case 
the  British  Government  might  use  its  influence  with 
the  foreign  power  to  make  it  difO-Cult  for  the  project 
to  be  carried  into  efiect,  but  it  is  clear  from  the  resolu¬ 
tions  of  the  Conference  of  1930  that  the  British  Govern¬ 
ment  is  prepared  to  further  Domimon  desires  for 
distinct  representation  when  that  is  desired. 

Certain  other  prerogatives  of  the  Crown  have  never 
been  delegated,  but  are  now  obsolete,  such  as  the 
coinage  prerogative,  having  regard  to  Dominion  legis¬ 
lation  covering  the  field.’-  The  prerogative  to  annex 
territory  at  one  time  reserved  to  the  Crown,  which 
refused  to  exercise  it  in  1883  in  respect  of  New  Guinea 

1  Until  1931,  under  imperial  legislation,  the  Coinage  Act,  18/0,  an 
Ottawa  branch  of  the  Royal  Mint  was  retained  in  Canada,  but  then  was 
discontinued.  Dominion  legislation  superseding  it.  The  Austraban  and 
Union  branches  still  exist. 
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Chapter 

VII. 


and  disavowed  an  effort  of  Queensland  to  annex  withi- 
out  autliority,  has  been  delegated  to  Canada  ^  and  lias 
been  used  to  secure  tbe  annexation  of  tbe  various 
nortbern  lands  lately  discovered,  and  now  conceded  by 
Norway  to  be  Canadian.  It  has  been  used  to  secure  tbe 
annexation  of  lands  in  tbe  Antarctic  region  for  tbe 
benefit  of  Australia  and  New  Zealand  at  the  request 
of  these  Dominions. 

As  we  have  seen,  it  does  not  rest  with  any  Dominion 
to  deal  in  isolation  with  tbe  succession  to  the  throne 
or  tbe  royal  style  and  titles.  So  far  the  expense  of  tbe 
Crown  has  been  defrayed  entirely  by  tbe  United  King¬ 
dom.  The  new  position  of  tbe  Crown  as  regards  tbe 
Dominions  has  evoked  the  logical  suggestion  that  part 
of  the  cost  should  be  defrayed  from  Dominion  funds, 
but  it  is  unlikely  that  this  suggestion  will  mature  into 
action  at  any  early  date. 

(2)  Tbe  actual  control  of  the  functions  of  executive 
government  normally  rests  with  tbe  Grovernor-General, 
styled  G-overnor  in  Newfoundland,  and  with  the  Gov¬ 
ernors  of  the  Austrahan  States  and  the  Lieutenant- 
Governors  of  the  Canadian  provinces.  In  the  case  of 
the  Governors-General  and  Governors  the  appointment 
is  made  direct  by  the  King,  in  that  of  the  Lieutenant- 
Governors  by  the  Governor-General  of  Canada  on  the 
advice  of  his  ministers. 

Prior  to  1922  the  selection  of  officers  was  made  by 
the  King  on  the  advice  of  the  British  Government, 
which  consulted  the  Government  of  the  territory  con¬ 
cerned,  and  allowed  it  to  negative  any  proposed  ap- 

^  By  Order  in  Council,  July  31,  1880,  Canada  was  given  the  territories 
of  the  Crown  in  the  north.  It  was  relied  on  to  secure  the  Sverdrup  group 
in  1930;  Canadian  Annual  Review,  I930-3L  pp.  364,  365. 
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pointment.  In  that  year  the  Irish  Free  State  insisted  Chapter 

effectively  on  securing  the  selection  of  its  own  nominee,  - 

Mr.  T.  Healy,  as  G-overnor-General,  a  precedent  fol¬ 
lowed  in  the  selection  in  1928  of  Mr.  James  McNeill. 

The  Imperial  Conference  of  1930  conceded  the  Do¬ 
minion  right  of  choice,  which  was  followed  by  the 
appointment  of  Sir  Isaac  Isaacs  as  Governor-General 
of  the  Commonwealth  despite  his  great  age  and  the 
objections  of  the  opposition,  and  by  the  selection  by 
Canada  with  general  approval  of  Lord  Bessborough  as 
Governor-General.  Canada,  like  the  Union,  which  has 
also  secured  its  own  way  in  the  matter,  is  opposed  to 
the  selection  of  local  men,  on  the  sound  ground  that 
accusations  of  partisanship  are  inevitable,  as  was  shown 
in  the  Australian  case.  Where,  as  in  the  Union,  racial 
feeling  runs  high  such  a  selection  is  specially  open  to 
difficulty.  In  the  provinces  Canadians  naturally  are 
regularly  selected,  but  the  office  is  of  less  consequence, 
and  even  so  instances  have  occurred  in  which  it  has 
been  necessary  to  remove  Lieutenant-Governors  before 
the  expiry  of  the  normal  term  of  office,  five  years,  on 
the  score  of  partisanship. 

In  Austraha  the  States  have  repeatedly  raised  the 
question  of  appointment  of  local  men.  No  agreement 
has  ever  been  reached  among  the  States  or  even  con¬ 
sistently  by  any  State  Government.  But  there  is  ob¬ 
viously  serious  risk  of  partiahty  in  local  selections. 

What  might  happen  is  shown  by  what  has  happened 
when  Governors  have  been  absent  and  the  govern¬ 
ment  has  been  in  the  hands  of  local  men  acting  in  their 
place.  In  1920  the  acting  Governor  of  Queensland, 
a  Labour  nominee,  swamped  unconstitutionally  the 
Legislative  Council  of  Queensland  in  order  to  secure 
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C^gter  the  passage  of  legislation  of  a  confiscatory  character. 

_ 1  In  1924  an  acting  Grovernor  of  Tasmania  assented 

quite  illegally  to  a  bill  passed  by  one  house  only  in  flat 
defiance  of  his  duty  to  preserve  the  law.  In  1932  a 
grave  conflict  between  the  Commonwealth  and  the 
State  in  New  South  Wales  was  avoided  only  by  the 
action  of  the  Governor  in  dismissing  the  ministry  when 
it  defied  the  law;  such  action  would  have  been  im¬ 
possible  for  a  local  nominee  if  appointed  by  the  Labour 
Government  in  question.  It  is  an  additional  objection 
to  local  selection  that  the  Governor  in  the  States  still 
has  imperial  duties  to  perform  in  the  shape  of  the 
reservation  of  State  bills  under  the  royal  instructions, 
and  still  acts  as  an  agent  of  the  Imperial  Government 
in  addition  to  his  normal  function  as  constitutional 
head  of  the  State. 

Provision  for  the  case  of  vacancy  in  the  office  of 
Governor  is  regularly  made;  to  avoid  partisanship  the 
Chief  Justice  is  normally  selected,  but  not  invariably; 
in  the  case  of  the  Commonwealth  the  senior  Governor 
of  New  South  Wales  or  Victoria  usually  is  appointed 
.  to  act.  In  case  of  temporary  absence  and  for  other  pur¬ 
poses  the  power  to  appoint  deputies  is  accorded  now 
usually  by  statute,  and  is  freely  exercised,  especially 
in  the  federations,  for  specific  purposes.  The  salaries  and 
expense  of  the  Governors-General'and  Governors  are 
defrayed  from  local  funds;  Canada  is  the  most  generous, 
maintaining  a  semi-regal  state  and  imitating  the  forms 
of  the  British  Court  in  some  respects;  at  its  request  the 
Governor-General  has  been  received  in  Washington  on 
■a  ceremonial  visit  with  the  same  respect  as  would  be 
accorded  to  the  King  himself. 

The  office  of  Governor -General  is  constituted  by 
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Letters  Patent  under  tlie  Great  Seal,  accompanied  by  C^ter 

Instructions  under  tbe  royal  sign  manual  and  signet,  - 

while  the  actual  appointment  is  made  by  commission 
under  the  sign  manual  and  signet.  The  commission  of 
Sir  Isaac  Isaacs  was  countersigned  by  Mr.  Sculhn  as  the 
formal  mode  of  expressing  the  fact  that  the  appointment 
was  advised  by  that  minister.  In  the  case  of  the  States 
the  instruments  clearly  are  still  necessary;  in  the  case 
of  the  Dominions  the  instructions  are  now  obsolescent 
and  the  procedure  may  be  revised.  But  it  is  necessary 
to  make  it  clear  that  the  King  delegates  to  the 
Governor-General  the  prerogative  in  so  far  as  that  is 
proper  for  exercise  in  a  Dominion.  This  issue  un¬ 
questionably  has  been  affected  by  the  progress  of 
Dominion  autonomy.  Formerly  the  extent  of  the  dele¬ 
gation  of  the  prerogative  in  the  case  of  the  Dominions 
had  to  be  judged  on  the  basis  of  their  subordinate 
position;  now  that  equahty  of  status  has  been  asserted, 
it  may  be  argued  that  prime*  facie  every  royal  pre¬ 
rogative  has  by  necessary  intendment  passed  to  the 
Governor-General.  But,  as  we  have  seen,  this  is  not 
accepted  law  as  regards  the  vital  external  prerogatives, 
nor  does  it  apply  to  the  prerogative  of  honour.  In  aU 
probabihty,  however,  without  special  delegation  there 
may  be  held  to  be  implicit  in  the  ofS.ee  of  Governor- 
General  all  such  prerogatives  as  are  necessary  for  the 
government  of  the  territory  concerned,  leaving  it  for 
convention  to  determine  what  prerogatives  must  thus 
be  deemed  to  have  passed,  and  which  the  Kmg  stiff 
will  exercise  in  person.  As  has  been  seen,incertam  cases 
the  King  stiff  acts,  and  no  doubt  the  difhculty  of  deter¬ 
mining  what  division  should  be  made  deters  action. 

This  position  has  clearly  dominated  the  attitude  of 
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Copter  the  Canadian  Government  in  1931  when  it  obtained  a 

-  revision  of  the  Letters  Patent  creating  the  office  of 

Governor-General  and  of  the  Royal  Instructions.  Its 
action  was  in  precise  accord  with  the  Imperial  Con¬ 
ference  resolution  of  1930  regarding  the  position  of 
Governor-General,  and  what  is  noteworthy  is  the 
hmited  amount  of  change  desired.  Letters  Patent  were 
still  issued  under  the  Great  Seal  of  the  Realm,  not 
under  the  Dominion  seal,  necessitating  the  intervention 
of  a  sign  manual  warrant,  countersigned  by  a  British 
minister,  though  the  warrant  innovated  by  stating  that 
proceedings  were  being  taken  at  the  request  of  and  on 
the  responsibility  of  the  Prime  Minister  of  Canada.  No 
reference  is  now  included  as  in  the  former  instrument 
to  the  possibility  of  instructions  being  given  by  the 
King  by  Order  in  Council  or  through  a  Secretary  of 
State,^  and  leave  of  absence  to  the  Governor-General 
now  is  to  be  given  through  the  Prime  Minister  of  the 
Dominion  and  not  through  a  Secretary  of  State.  In 
essentials,  however,  the  old  form  remains,  and  there  is 
no  attempt  to  increase  the  delegation  of  the  preroga¬ 
tive.  Indeed  it  is  still  enjoined  that  in  the  exercise  of 
the  prerogative  of  mercy  the  Governor-General,  in  any 
case  where  pardon  or  reprieve  might  affect  the  interests 
of  the  Empire  or  any  place  outside  Canadian  jurisdic¬ 
tion,  shall  take  these  interests  into  his  personal  con¬ 
sideration  in  conjunction  with  the  advice  of  ministers. 
This  retention  of  a  quite  obsolete  rule  is  wholly  un¬ 
intelligible  on  principle,  and  most  embarrassing  to  the 
Governor-General  if  he  attempted  to  act  upon  it.  Yet 
it  has  the  latest  ministerial  sanction,  and  the  comedy 

Instructions  can  be  given  under  tlie  sign  manual  and  signet,  which, 
would  involve  formal  British  action. 
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is  evolved  of  the  Governor-General  being  required  by  C^^ter 

ministers  to  disregard  on  his  personal  responsibihty  - 

their  own  advice  on  an  issue  of  government.  The  point 
is  chiefly  of  value  as  a  reminder  of  the  fact  that  even 
the  Crown  in  the  United  Kingdom  is  not  merely  an 
instrument  in  ministerial  hands. 

It  remains,  therefore,  even  under  the  latest  model, 
to  determine  by  usage  and  legal  decision  what  preroga¬ 
tives  can  be  exercised  by  the  Governor-General  or 
Governor  when  they  are  not  specially  delegated.  The 
rule  that  a  Governor  ^  is  not  a  Viceroy  is  estabhshed 
law,  for  the  case  of  Musgrave  v.  Pulido,^  though  decided 
as  regards  a  Crown  Colony,  is  of  general  apphcation, 
and  its  vahdity  is  not  open  to  question.  What  may  be 
debated  is  the  extent  to  which  by  constitutional  usage 
and  the  resolutions  of  the  Imperial  Conference,  coupled 
with  the  Statute  of  Westminister,  the  delegation  may 
be  assumed  to  have  developed.  Thus  at  one  time  it  was 
assumed  to  be  certain  that  the  Governor  without  special 
delegation  had  no  power  to  grant  a  charter  of  incorpora¬ 
tion,  but  the  Privy  Council  most  unexpectedly  ruled 
that  even  the  Lieutenant-Governors  of  Canada  had  a 
delegation  tacitly  of  this  authority.®  There  is  no  evi¬ 
dence  that  the  coinage  prerogative  passes  to  a  Governor 
and  the  issue  in  view  of  legislation  is  never  likely  to 
arise.  The  Governor  has  no  right  to  award  honours, 
and  when  he  holds  investitures  it  is  by  special  authority 
from  the  King.  Par  more  important  is  his  inabihty  to 
declare  war,  make  peace,  or  declare  neutrahty ,  or  con¬ 
clude  treaties  or  ratify  them  in  cases  where,  as  is 

1  The  term  is  conveniently  used  to  cover  Governor-General. 

2  n879).  5  Ann.  Cas.  102.  ^  ^  ^  _ 

3  BonaL  clek  Gold  Minirig  Co.  v.  The  [1916]  1  A.C.  5^56.  At 

pp.  586,  587  the  doctrine  of  Musgrave  v.  PMido  is  evidently  reathrmed. 
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normal,  compacts  are  made  in  the  names  of  sovereigns. 

-  Where,  on  the  other  hand,  they  are  made  in  the  name  of 

Governments,  the  Governor  in  Council  is  the  normal 
authority  for  ratification.  Nor  so  far  has  the  Governor- 
General  been  authorised  to  accredit  envoys  to  other 
powers,  though  he  in  Council  is  the  authority  under 
which  delegates  from  the  Dominion  to  the  League 
Council  and  Assembly  perform  their  functions.  The 
position  is  clearly  complex  and  unstable. 

How  far  in  time  of  war  the  minor  royal  prerogatives 
can  be  assumed  to  pass  to  the  Governor-General  is 
uncertain.  In  the  Australian  case,  Jose'ph  v.  Colonial 
Treasurer  of  N ew  South  Wales,^  the  issue  was  raised 
whether  action  taken  by  the  State  under  the  Wheat 
Pool  scheme  infringing  private  rights  could  be  justified 
under  the  war  prerogative,  which  it  was  suggested  was 
being  exercised  by  the 'State  Government  under  delega¬ 
tion  from  the  Governor-General  of  the  Commonwealth. 
The  contention  ultimately  failed  to  convince  the  High 
Court,  which  was  clearly  of  opinion  that,  if  the  im¬ 
perial  war  prerogative  could  be  exercised  in  such  a 
way  in  Australia  without  special  delegation  from  the 
Crown,  it  could  only  be  exercised  by  the  Governor- 
General  and  could  not  be  delegated  in  such  a  way  as  to 
validate  the  action  taken  in  the  case  before  the  Court. 
A  definite  opinion  in  favour  of  the  possession  by  the 
Governor-General  of  Canada  of  some  measure  of  deleo-a- 
tion  can  be  found  in  Sir  E.  Borden’s  contention  An 
1917,  that  it  rested  with  the  Dominion  Government 
and  not  the  British  Government  to  decide  as  to  the  pro¬ 
priety  of  the  requisitioning  in  the  United  Kingdom  of 

,  1  (1918),  26  C.L.R.  32. 

Canadian  Constitutional  Studies,  pp.  121,  122. 
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Canadian  registered  shipping.  This  implies  that,  had  Chapter 
the  shipping  been  physically  present  in  Canada,  it  — 1 
could  have  been  requisitioned  under  governmental 
authority  there  at  the  discretion  of  the  Dominion 
Government.  Naturally  the  British  Government  rehed 
on  the  fact  that  the  shipping  was  British  though  of 
Canadian  registry.  ; 

In  certain  matters  the  issue  as  to  the  extent  of  the 
delegation  necessarily  implied  has  been  evaded  by  the 
grant  in  advance  of  authority  to  Governors-General  as 
in  the  case  of  war  emergencies.  So  also  the  constant 
grant  of  the  prerogative  of  pardon,  maintained  stdl  in 
the  Canadian  instruments  of  1931,  disposes  of  that 
issue;  in  the  case  of  the  provinces  the  Supreme  Court 
of  Canada^  has  ruled  that,  while  the  legislatures  can 
properly  confer  power  to  pardon  offences  against  pro¬ 
vincial  legislation,  as  in  fact  they  have  done,  the  power 
was  not  imphcit  in  the  office  of  Lieutenant-Governor 
representing  the  Crown.  So  again  delegation  of  the 
power  to  keep  the  seal  of  the  Dominion  or  other 
territory  disposes  of  an  issue  which  otherwise,  as  a  long 
controversy  in  Canada  shows,  has  elicited  much  variety 
of  judicial  opinion.  On  the  other  hand,  it  is  clear  that 
the  appointment  of  King’s  Counsel  is  a  necessary  func¬ 
tion  of  Governors-General,  Governors,  and  Lieutenant- 
Governors,  falling  rmder  the  power  to  appoint  and 
remove  officers,  which,  though  usually  delegated,  really 
necessarily  appertains  to  the  Governor.^ 

In  some  respects  it  may  be  assumed  that  since  the 
Statute  of  Westminster  the  powers  of  Governors- 
General  are  extended.  Thus,  while  it  is  clear  law  that  a 

^  A.-Q^  for  Canada  v.  JL.-G.  for  Ontario,  23  S.C.R.  458. 

^  A.-G.  for  Dominion  of  Canada  v.  A.-G.  for  Ontario,  [1898]  A.C.  247. 
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Copter  Domimon  Government  is  capable  of  excluding  an  alien 

-  trom  British  territory  ^  as  a  matter  of  common  law  it 

would  appear  that  the  Governor-General  should  now  be 
deemed  to  have  the  power  to  authorise  an  act  of  state 
"  co^itted  on  a  foreigner  beyond  the  territorial  limits 
ot  the  Dominion,  though  the  issue  permits  of  doubt. 

The  fact  that  the  Governor-General  or  Governor  is 
not  a  Viceroy  renders  his  position  from  the  legal  point 
of  view  anomalous.  There  is  abundant  authority  that 
at  present  even  a  Governor-General  is  liable  in  the 
courts  of  the  territory  both  civilly  and  criminally  for 
any  acts  done  in  his  private  or  his  public  capacity  if 
these  acts  are  illegal.  In  the  United  Kingdom  he  is 
subject  to  Lability  on  contract  or  tort,  and,  despite  the 
normal  rule  of  the  local  character  of  criminal  jurisdic¬ 
tion,  two  Imperial  Acts  ^  are  definitely  aimed  at  punish¬ 
ing  crime  or  misdemeanour  by  colonial  Governors  More¬ 
over  a  Governor  might  be  brought  under  the  terms  of 
the  Imperial  Act  of  1861  punishing  murder  committed 
overseas  by  any  British  subject.  There  are  strong 
reasons  why  this  legal  liability  for  official  actions  should 

TT^  complete  immunity  in  the 

nited  Kingdom  and  in  the  territory  alike  should  be 
accorded  just  as  it  is  enjoyed  by  the  Crown.  This  might 
no  doubt  be  brought  about  by  judicial  legislative 
decision,  based  on  the  new  status  of  Governors-General 
under  the  Imperial  Conference  resolutions  of  1926-30 
but  these  do  not  apply  to  State  Governors  or  provincial 
Lieutenant-Governors,  who  also  deserve  protection. 
Ihe  matter  fortunately  is  not  of  high  importance,  and, 
while  the  Imperial  Acts  clearly  are  not  within  the 

^  Musgrove  v.  Chun  Teeong  Toy,  [18911  A.C  272 
2  11  &  12  Will.  3,  c.  12 ;  42  Geo.  3,  o.'ss. 
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power  of  tlie  Dominions  to  repeal  under  Section  2  of  Chapter 
the  Statute  of  Westminster,  the  effort  to  make  use  of 
them  to  bring  to  justice  a  Governor  of  Natal  for  per¬ 
mitting  the  exercise  of  martial  law  and  the  execution 
of  natives  proved  a  fiasco  d 

In  matters  of  contract  for  governmental  purposes 
the  Governor  is  exempt  from  personal  habihty  by 
reason  of  the  general  rule  that  as  a  servant  of  the 
Crown  he  cannot  be  supposed  to  bind  himself.  But  on 
the  same  ground  he  cannot  permit  the  bringing  of  a 
petition  of  right  against  the  Crown,  for  he  has  no  dele¬ 
gation  of  that  power.  Fortunately  the  necessity  of 
securing  the  royal  authority  is  obsolete,  as  local  legisla¬ 
tion  normally  makes  full  provision  for  dealing  with 
alleged  breach  of  contract  by  the  Government.  But  in 
theory  in  any  territory  subject  to  the  Engbsh  common 
law,  where  the  ground  is  not  so  covered  by  statute  as 
to  exclude  the  operation  of  the  prerogative,  it  seems 
clear  that  the  King  could  authorise  the  bringing  in  the 
local  courts  of  a  petition  of  right  in  respect  of  any 
matter  which  under  Bnghsh  law  could  justify  the 
bringing  of  such  a  petition.  It  is  clear  also  that  a  claim 
cannot  be  brought  in  the  English  courts  in  respect  of 
an  obligation  of  the  Crown  in  respect  of  some  territory 
outside  the  United  Kingdom,  such  as  the  Irish  Free 
State.^  By  analogy,  under  Domimon  legislation  no  claim 
against  the  Crown  in  its  imperial  capacity  could  be 
dealt  with  in  a  Dominion  court  in  such  a  manner  as  to 
impose  a  liability  which  could  be  recognised  by  the 
Crown  in  the  United  Kdngdom. 

^  Keith,  Responsible  Government  in  the  Dominions  (ed.  1928),  i.  97. 

2  A.-G.  V.  Great  Southern  and  Western  Ry,  Co.,  [1925]  A.C.  754;  Dicey 
and  Keith,  Conflict  of  Laws  (5th  ed.),  p.  205. 
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Chapter  Tile  liability  of  the  Governor  in  tort  is  rendered  of 

_ 1  minor  importance  in  normal  circumstances  by  the  rule 

that,  when  an  of&cial  action  is  tortious,  responsibility 
for  it  lies  neither  on  the  Crown,  which  can  do  no  wrong, 
nor  on  the  official  superior  of  the  tort-feasor,  unless  it 
can  be  proved  that  he  identified  himself  with  the  wrong 
committed.  Hence  normally  an  official  act  regarded  as 
tortious  would  result  in  proceedings  against  a  minister 
or  inferior  officer,  not  against  the  Governor  personally. 
In  a  certain  number  of  cases  Dominion  and  State 
legislation  has  placed  responsibility  for  torD-  on  the 
Government  in  substitution  for  the  British  practice 
under  which  the  Government  pays  the  expenses  and 
damages,  if  any,  awarded  against  an  officer  who  acted 
in  execution  of  supposed  official  duty,  but  the  liability 
of  the  Crown  in  such  cases  is  neither  complete  nor 
wholly  satisfactory  to  enforce. 

(3)  The  prerogative  power  of  the  Crown  though 
exercised  by  the  Governor  is  in  the  same  position  as 
regards  ministers  as  statutory  authority.  Statutes  vary 
greatly  in  the  mode  in  which  they  distribute  power. 
Ministers  individually  may  be  authorised  to  do  certain 
things,  or  boards,  or  officers,  and  it  is  only  more  im¬ 
portant  issues  that  are  ascribed  to  the  Governor  or  the 
Governor  in  Council.  In  some  cases,  as  in  those  of  the 
Commonwealth  of  Australia,  Tasmania,  and  the  Union 
of  South  Africa,  the  Governor-General  or  Governor  in 
statutes  is  defined  to  mean  that  officer  acting  with 
the  Executive  Council.  But  in  all  cases  alike  the  prin¬ 
ciple  prevails  that  for  official  actions  the  Governor 
must  under  normal  circumstances  act  on  the  advice  of 

^  Robinson  v.  South  Australia  State,  [1929]  A.C.  469;  Commonwealth 
V.  New  South  Wales  (1923),  32  C.L.B.  200. 
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his  ministry  or  of  an  individual  minister,  according  as  Chager 
the  case  demands  d  The  duty  of  acting,  it  must  he  . — i 
noted,  is  a  legal  duty,  but  one  of  imperfect  obhgation. 

Even  when  a  statute  imposes  on  a  Governor  an  express 
obhgation,  as  opposed  to  merely  authorising  action  as 
is  the  more  normal  course  to  take,  it  is  clear  that  his 
action  cannot  be  enforced  by  mandamus  by  the  courts. 

This  was  decided  as  regards  the  Governor  of  South 
Australia  ^  by  the  High  Court  of  the  Commonwealth 
when  an  efiort  was  made  to  secure  the  issue  of  a  man¬ 
damus  to  the  Governor  to  issue  a  writ  for  an  election 
of  a  Senator  for  the  State.  It  was  ruled  that  it  had 
never  been  held  that  mandamus  lay  to  compel  a 
Governor  to  issue  a  writ  for  State  elections,  and  that  it 
was  impossible  to  make  a  precedent.  The  Governor 
could  not  act  without  the  aid  of  his  ministry,  and  it 
might  not  be  willing  to  have  the  vacancy  filled.  The 
same  court®  ruled  that  no  mandamus  lay  to  the 
Governor  in  Council  of  Victoria  to  compel  him  to  con¬ 
sider  the  claim  of  a  convict  to  release  under  prison 
regulations.  There  is  clearly  sound  reason  for  these  and 
other  rulings.  It  is  not  for  the  courts  to  seek  to  control 
the  highest  form  of  executive  authority,  though  in 
certain  cases,  as  in  the  United  Eangdom,  mandamus 
may  be  issued  to  officials  of  inferior  status  to  compel 
them  to  perform  defimte  duties  owed  to  individuals 
as  opposed  to  pubhc  functions. 

1  So  the  Privy  Council  in  the  Irish  Boundary  Reference,  Cmd.  2214. 

That  the  Governor-General  has  no  discretion  where  statutory  power  is 
given  to  the  Governor-General  in  Council  is  laid  down  in  ScUerhout  v. 

Union  Govt.,  [1927]  A.D.  94.  See  also  B'uclcUy  v.  Edwards,  [1892]  A.O. 

387. 

2  R.  V.  Governor  of  South  Australia  (1907),  4  C.L.R.  1497. 

^  Horwitz  V.  Connor  (1908),  6  C.L.R.  38. 

L 
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Chapter  The  rule  of  action  on  ministerial  advice  applies 

_ 1  equally  to  statutory  duties  imposed  on  Governors  by 

Imperial  Acts,  such  as  the  functions  imposed  by  the 
Pacific  Islanders’  Protection  Acts.  So  also  while  a  prose¬ 
cution  of  an  alien  for  criminal  acts  done  in  territorial 
waters  requires  under  the  Imperial  Act  of  1878  the 
authority  of  the  Governor,  in  granting  it  he  would  act 
on  ministerial  advice;  in  fact  the  exercise  of  authority 
seems  to  take  place  without  special  reference  to  that 
Act,  which  may  merely  have  reinforced  the  common 
law. 

The  necessity  of  acting  on  ministerial  advice  does 
not  preclude,  of  course,  the  right  to  discuss  and  advise. 
It  is  essential  that  the  Governor  shall  be  given  his  due 
place;  it  is  illegal  to  assume  that  he  will  assent,  and 
action  based  on  the  assumption  so  that  his  formal  con¬ 
currence  has  not  been  given  is  invahd.^  The  ministry 
advises  either  as  individual  members  or,  when  the  law 
so  requires  and  in  important  issues,  as  the  Executive 
Council.  Normally  matters  are  passed  formally  in 
Council  where,  except  in  Canada,  the  Governor  is  norm¬ 
ally  present  in  person,  but  any  issue  of  importance 
must  be  explained  to  the  Governor  in  advance,  and 
similarly  ministers  must  explain  any  issue  on  which 
information  may  be  requested.  The  Imperial  Con¬ 
ference  of  1926,  in  insisting  on  the  position  of  the 
Governors  -  General  as  parallel  to  that  of  the  King, 
stressed  the  necessity  of  ministers  affording  that  ofiGicer 
the  same  treatment  as  regards  consultation  and  in¬ 
formation  as  is  accorded  to  His  Majesty.  No  doubt  it  is 
difficult  to  insist  on  complete  effectiveness  of  this  rule, 
but  there  are  many  instances  of  its  observation  on 

^  Maclcay  v.  A,-G.for  British  Columbia,  [1922]  1  A.C.  457. 
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record,  and  there  is  no  donht  of  the  right  of  the 
Governor-General  to  demand  strict  observance  of  it. 
It  is  significant  that  in  the  Irish  Free  State,  where  the 
determination  to  exclude  any  royal  intervention  has 
been  from  the  first  dominant,  the  practice  is  to  give 
whenever  possible  legal  powers,  not  to  the  Governor- 
General  in  Council,  hut  to  the  Executive  Council  itself,^ 
a  procedure  which  efiectively  eliminates  the  Governor- 
General  from  any  interference  or  knowledge  of  current 
affairs.  It  must  be  added  that,  if  the  practice  of  ap¬ 
pointing  partisans  as  Governors-General  were  adopted 
in  the  Dominions,  the  result  might  be  serious  in 
inducing  ministries  to  withhold  knowledge  from  the 
representative  of  the  Crown  which  would  have  been 
gladly  given  to  an  impartial  appointee. 

If  after  discussion  the  Dominion  ministry  declines 
to  modify  its  proposed  line  of  action,  there  is  normally 
no  option  for  the  Governor  but  to  assent,  for  the 
responsibihty  belongs  to  ministers,  not  to  him.  But  in 
certain  cases  mere  assent  may  be  impossible,  and  in 
the  past  there  has  existed  a  marked  difference  between 
British  and  Dominion  practice  as  regards  the  necessity 
of  taking  ministerial  advice.  That  a  Governor  should 
act  on  ministerial  advice  has  been  admitted  in  the 
Dominions,  but  with  an  important  proviso:  a  Governor 
may  reject  advice  if  he  can  secure,  in  the  event  of  the 
resignation  of  the  ministry  in  consequence  of  his  action, 
a  new  ministry  which  will  accept  responsibihty  ex  post 
facto  for  his  rejection  of  advice.  The  doctrine  of  course 
is  famihar  to  Enghsh  politicians,  for  it  is  the  principle 
announced  by  Sir  R.  Peel  as  binding  on  him  when  he 

^  Even  the  power  of  pardoning  offences  under  the  Constitution 
(Amendment  No.  17)  Act,  1931. 
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Chapter  took  office  Tinder  William  IV.  in  the  belief  that  Lord 
— 1  Melbourne  had  been  dismissed,  though  later  research 
has  shown  that  this  belief  was  an  error.  While  in 
England  this  view  has  almost  died  out,  it  was  regularly 
in  use  in  the  Dominions  and  States  as  regards  dissolu-  ’ 
tions  of  Parliament.  A  ministry  was  not  held  to  have  an 
automatic  right  to  consult  the  electorate  if  it  asked  for 
a  dissolution  out  of  normal  course,  on  the  score  that  it 
had  been  defeated  or  that  it  was  uncertain  of  being 
able  to  carry  on  the  administration  effectively  without 
a  fresh  mandate.  It  was  deemed  to  be  the  duty  of  the 
Governor  to  determine,  after  careful  investigation  of 
the  position,  whether  he  could  not  find  a  new  ministry 
which  would  carry  on  the  government  without  a  dis¬ 
solution.’- 

Though  this  doctrine  was  well  established,  and  had 
been  applied  three  times  in  the  first  decade  of  the 
Commonwealth  itself,  it  happened  that  in  the  federa¬ 
tion  of  Canada  as  opposed  to  the  provinces  it  had  not 
been  tested  in  practice.  A  crucial  issue  therefore  arose 
in  1926  when  Lord  Byng  was  asked  by  Mr.  Mackenzie 
King  for  a  dissolution,  at  a  time  when  a  debate  was  in 
progress  on  the  issue  of  a  motion  of  censure  directed 
against  the  Government  on  the  score  of  irregularities 
in  the  customs  administration.  To  Lord  Byng  the 
situation  presented  itself  in  the  light  of  an  effort  to 
avoid  a  decision  on  the  vote  of  censure,  and  he  had 
regard  also  to  the  fact  that  the  normal  dissolution  in 
1925  had  failed  to  give  the  Liberal  party  a  clear  lead, 
so  that  it  had  to  rely  on  the  wavering  support  of  the 
Progressives.  It  seemed  to  him,  therefore,  just  to  give 
the  opposition  the  opportunity  of  dissolving  Parlia- 

’  Keith,  Imperial  Unity  and  the  Dominions,  pp.  85-112. 
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ment  and  seeking  a  mandate.  In  ids  aqtion  he  clearly 
went  beyond  any  relevant  precedent.  Mr.  Mackenzie 
King  was  prepared  to  regard  Ms  action  as  justifiable 
if  he  could  have  secured  a  ministry  able  to  carry  on 
without  a  dissolution,  but  naturally  he  could  not  see 
how  it  could  be  fair  to  refuse  to  an  undefeated  Prime 
Minister  a  dissolution,  and  to  give  it  to  a  new  Prime 
Minister  who  was  unable  to  avoid  a  hostile  vote  in  the 
Commons.  Moreover,  the  G-overnor-General  was  com¬ 
pelled  to  assent  to  carrying  on  the  government  with 
a  Council  composed  of  acting  ministers  with  the  excep¬ 
tion  of  the  Prime  Minister  himself,  as  the  appointment 
of  the  others  as  ministers  would  have  vacated  their 
seats  and  left  the  party  in  a  hopeless  Parhamentary 
minority.  Very  possibly  the  Governor-General  thought 
that  a  dissolution  could  be  avoided;  if  so,  he  completely 
miscalculated,  and  so  unconstitutional  was  Ms  action 
that  the  Liberals,  by  stressing  the  issue,  succeeded  in 
efiacing  the  painful  effect  of  the  disclosures  of  mal- 
admimstration  in  the  customs,  and  in  winning  a 
majority  wMch  most  competent  judges  held  would  not 
have  been  achieved  had  a  dissolution  been  given 
simply  to  Mr.  Mackenzie  Kmg.  The  latter’s  exposition 
of  constitutional  doctrine’-  was  justly  admired  in 
Canada,  and  evoked  only  a  feeble  and  evasive  response 
from  Mr.  Meighen,  who  had  to  argue  that  the  Governor- 
General  had  only  acted  as  the  King  would  have  done 
in  like  circumstances — an  impossible  thesis. 

As  noted  above,  the  effect  of  the  episode  was  seen  in 
the  fact  that  the  Imperial  Conference  of  1926  stressed 
the  position  of  the  Governor-General  as  the  counter- 

^  Keith,  Speeches  and  Documents  on  the  British  Dominions,  pp.  149- 
159. 
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Chapter  part  of  the  King,  and  to  emphasise  this  took  away  from 
— 1  him  the  function  of  agent  of  the  British  Government. 
There  is  no  doubt  as  to  the  meaning  to  be  given  to 
this  declaration,  which,  it  must  he  remembered,  has  no 
application  to  the  Governors  of  the  States  or  Lieutenant- 
Governors  of  the  Provinces.  Assimilation  of  Dominion 
to  British  usage  in  the  matter  of  dissolutions  was  clearly 
pointed  out,  and  British  usage  had  been  rather  re¬ 
markably  demonstrated  in  the  grant  of  a  dissolution 
by  the  King  to  Mr.  K.  MacDonald  in  1924,  despite  the 
opinion  of  Mr.  Asquith  that  on  the  defeat  of  the  Labour 
Government  an  effort  should  be  made  to  find  a  ministry 
ready  to  carry  on  and  avoid  a  fresh  dissolution  of 
Parliament  so  soon  after  the  election  of  1923.  The 
matter  was  early  put  to  the  test  in  the  Commonwealth 
of  Australia,  where  precedent  had  asserted  the  right  to 
refuse  a  dissolution;  though,  on  the  other  hand,  in  1914 
the  Governor-General  had  followed  the  British  practice 
and  had  given  a  dissolution  to  a  ministry  which  might 
probably  have  been  easily  replaced  without  such 
action.  Mr.  Bruce  in  1929,  being  defeated  by  the  revolt 
of  a  section  of  his  followers,  instigated  by  Mr.  Hughes, 
on  the  issue  of  the  abandonment  of  the  federal  system 
of  conciliation  and  arbitration,  asked  for  a  dissolution 
on  the  strength  of  the  principle  asserted  at  the  Con¬ 
ference  of  1926,  and  was  accorded  it.  The  precedent 
was  deliberately  followed,  with  special  stress  on  Lord 
Byng’s  case  and  the  opinions  of  the  writer,  by  Sir  Isaac 
Isaacs  in  1931,  when  on  a  defeat  in  the  lower  house 
Mr.  Scullin  advised  a  dissolution. 

It  is,  of  course,  too  much  to  say  that  the  Governor 
must  grant  a  dissolution  inevitably  on  a  request  from 
his  Government.  It  is  obvious  that  only  one  dissolution 
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can  be  asked  for  by  tbe  same  ministry  witbin  a  limited  Cto^ter 
period;  if  it  fails  to  secure  a  majority  at  a  dissolution,  — 1 
it  cannot  imitate  continental  practice  and  endeavoiir 
to  secure  a  complacent  legislature  by  a  series  of  dis¬ 
solutions.  Tbe  King  in  a  like  case  would  clearly  be 
compelled  to  refuse  dissolution  and  would  then  find  a 
new  Government  to  support  bis  action.  But  it  may  be 
hoped  that  neither  in  tbe  Dominions  nor  tbe  Dnited 
Kingdom  will  any  Government  venture  to  disregard 
tbe  result  of  an  election.  If  a  ministry  at  an  election 
secures  only  a  slight  majority  and  after  a  substantial 
period  seeks  again  a  dissolution,  tbe  issue  would  be 
difierent  and  must  be  decided  according  to  circum¬ 
stance.  Absolute  rigidity  is  impracticable,  especially  in 
tbe  case  of  such  a  Dominion  as  Newfoundland,  where 
constitutional  usage  is  far  from  settled  on  normal  hues. 

What  is  clear  is  that  it  is  always  advantageous  to  grant 
a  dissolution  where  that  will  clear  up  issues.  Thus  in 
1924  tbe  Governor  of  Newfoundland  gave  a  dissolu¬ 
tion  despite  strong  objections  by  tbe  opposition  to  the 
Premier,  and  this  resulted  in  tbe  efiective  assertion  of 
tbe  will  of  the  electorate  in  choosing  a  new  Government, 
thus  terminating  tbe  confusion  prevaihng.  In  1932 
fresh  trouble  developed  in  tbatDominion,  accompanied 
by  rioting  on  such  a  scale  as  to  compel  the  temporary 
absence  from  the  capital  of  tbe  Premier,  and  it  was 
only  on  a  dissolution  that  a  clear  decision  was  reached, 
rejecting  utterly  Sir  R.  Sq^uixes  as  bead  of  the  Govern¬ 
ment. 

While  the  States  of  Austraha  and  the  Canadian 
provinces  are  not  subject  to  the  rule  laid  down  in  1926, 
it  is  clear  that  practice  there  tends  to  be  assimilated  to 
that  in  tbe  Dominions,  as  in  tbe  case  of  tbe  dissolution 
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-.imgter  granted  in  1932  to  the  acting  Premier  of  Victoria  on 

-  the  defeat  of  the  administration  in  the  lower  house.  It 

must,  however,  be  remembered  that  the  duration  of 
a  State  legislature  is  only  three  years,  which  renders 
a  premature  dissolution  objectionable,  if  it  can  be 
possibly  avoided.  The  same  disadvantage  does  not 
apply  with  equal  force  to  the  provinces  where  legis¬ 
latures  endure  for  five  years,  but  the  attitude  of  Sir 
James  Aikins  in  Manitoba  in  1920  is  a  good  example 
of  the  importance  attached  to  avoiding  hasty  dissolu¬ 
tions,  but  at  the  same  time  securing  the  consultation 
of  the  people  under  conditions  likely  to  assure  a 
definitive  vote. 

Dissolutions,  of  course,  are  not  the  only  matters  in 
which  the  Governor  may  have  difiiculty  in  deciding 
whether  to  act  on  the  advice  of  ministers.  The  situation 
becomes  very  difficult  when  a  ministry  is  defeated  at  an 
election  but  holds  office  pending  the  decision  of  Parlia¬ 
ment.  Such  a  course  is  perfectly  legitimate,  but  the 
ministry  is  bound  in  fairness  to  perform  only  routine 
tasks  and  not  to  fetter  its  successor.  If  it  seeks  to  do 
more,  it  may  become  the  duty  of  the  Governor  to 
refuse  its  advice,  as  did  Lord  Aberdeen  in  Canada  in 
1896  when  he  practically  forced  Sir  C.  Tapper’s  resigna¬ 
tion  by  rejecting  his  advice  as  to  appointments  and 
contracts  after  his  defeat  at  the  election  was  certain. 
In  this  regard,  however,  modern  practice  points  to 
neutrality  on  the  part  of  the  Governor-General;  after 
the  defeat  of  Sir  J.  Ward  in  1911  the  Governor-General 
rnade  no  effort  to  press  for  the  clearing  up  of  the  posi¬ 
tion,  which  was  one  of  deadlock.  In  the  difficult  con¬ 
ditions  of  1923—24  in  Newfoundland,  and  again  in  1932, 
the  Governor  refrained  from  any  striking  action,  con- 
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tenting  himself  with  moderate  pressure  to  bring  about  Chapter 
the  observance  of  constitutional  principles.  How  far  a 
Governor-General  should  acquiesce  in  action  by  his 
ministry  which  is  high-handed  and  irregular  was  hotly 
discussed  in  Australia  during  the  Great  Ward  when  on 
two  occasions  Mr.  Hughes  effected  ministerial  changes 
in  a  drastic  manner,  but  the  Governor-General’s  accept¬ 
ance  of  his  action,  though  no  doubt  partly  explained  by 
war  conditions,  pointed  directly  in  the  favour  of  the 
principle  laid  down  in  1926.  The  electorate  can  after 
all  normally  be  trusted  to  give  due  weight  to  any 
irregularities  of  ministers  when  they  appeal  to  them 
at  the  next  election,  and  in  Austraha  that  time  is  never 
long  delayed. 

A  case  of  great  dehcacy,  however,  arises  when  the 
ministry  with  a  majority  in  the  Parhament  desires  to 
extend  the  period  of  its  existence.  That  such  a  step  is 
legal  does  not  determine  the  issue.  It  represents  a  grave 
intrusion  on  the  rights  of  the  electors,  who  chose  their 
representatives  for  a  definite  period,  and  who  may  have 
since  repented  of  their  decision.  After  all,  it  is  common 
knowledge  that  many  elections  are  decided  on  chance 
issues  and  do  not  represent  the  permanent  wishes  of 
the  majority.  It  seems  clear,  therefore,  that  in  these 
circumstances  a  Governor  is  bound  to  weigh  beside  the 
advice  of  the  ministry  the  welfare  of  the  territory  and 
their  probable  wishes.  There  is  little  precedent  to  guide; 
the  action  taken  in  1916  when  the  Governor  of  Hew 
South  Wales  hesitated  to  agree  to  the  extension  of 
Parliament  for  a  year,  and  on  that  among  other  grounds 
was  recalled  from  his  office,  can  be  explained  rather 
than  excused  by  the  anxiety  of  the  British  Government 

^  Keith,  War  Government  of  the  British  Dominions ^  pp.  209  ff. 
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hapter  to  help  the  ministry  of  the  moment  in  its  effort  to  co- 

_ 1  operate  with  the  federal  Government  in  recruiting  for 

war  purposes.  It  is  significant  that,  though  the  Imperial 
Parliament  in  1916  extended  at  the  request  of  Canada 
the  duration  of  Parliament  for  a  year,  the  existence  of 
strong  dissent  in  the  country  prevented  any  request 
for  an  extension  being  brought  forward  in  1917.  There 
was  also  in  1932  in  New  Zealand  strenuous  opposition 
because  the  Government  in  its  efforts  to  economise 
decided  to  extend  the  life  of  the  existing  Parliament  by 
one  year.  Yet  clearly  in  such  a  case  the  Governor- 
General  could  not  wisely  refuse  to  aid  by  assenting  to 
the  bill. 

Constitutional  changes  necessarily  raise  difficulties. 
Can  a  Governor  assent  to  action  which  alters  the  con¬ 
stitution  if  there  is  no  very  clear  mandate  from  the 
electorate?  In  1892  a  ruling  of  the  Secretary  of  State 
approved  the  addition  to  the  upper  house  of  New 
Zealand  of  extra  members  to  strengthen  the  position 
of  the  new  Liberal  Government  in  that  house.  Though 
the  upper  house  was  hardly  swamped,  the  precedent 
was  adduced  successfully  to  secure  a  number  of  addi¬ 
tions  to  the  New  South  Wales  upper  house  by  Admiral 
de  Chair  and  Sir  P.  Game.^  Reluctance  to  go  as  far  as 
was  desired  by  the  State  Premier,  Mr.  Lang,  in  both 
these  cases  led  to  embittered  attacks  from  the  Premier’s 
party,  while,  on  the  other  hand,  the  opposition  held 
that  the  Governor  had  neglected  an  obvious  duty  to 
maintain  the  upper  house  as  a  serious  legislative  instru¬ 
ment.  There  can.be  no  question  of  the  excessive  num¬ 
ber  of  appointments,  which  rendered  the  upper  house 
more  numerous  than  the  lower.  The  added  members, 

^  Keith,  Journ,  Comp,  Leg.  xiii.  255-7. 
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however,  on  each  occasion  proved  disappointing  to  the  ct^^ter 

Labour  party,  for  they  showed  no  exact  obedience  to  - 

the  appointing  power,  and  they  did  not  give  the  Labour 
administration  the  full  support  of  their  numbers.  An 
effort  to  secure  the  dismissal  of  the  Governor  on  the 
score  of  his  refusal  to  act  to  the  full  extent  was  made 
in  Admiral  de  Chair’s  case,  but  the  Colonial  Secretary 
negatived  the  suggestion  on  the  ground  that  the  Eoyal 
Instructions  expressly  contemplated  the  possibihty  of 
the  Governor  acting  against  the  advice  of  his  ministers. 

The  formal  reason  is  of  negligible  importance;  it  is  the 
mere  expression  of  a  principle  inherent  in  the  position 
of  the  Governor  or  Governor-General,  but  clearly  the 
refusal  was  sound.  As  the  result  of  the  election  held  in 
1927  proved,  the  electorate  was  far  from  anxious  to  see 
the  uncontrolled  predominance  of  the  extremist  views 
of  Mr.  Lang. 

On  the  other  hand,  in  Queensland  in  1920  the  upper 
chamber  was  dehberately  swamped  by  the  acting 
Governor  under  circumstances  which  made  his  action 
definitely  unconstitutional.  He  was  a  nominee  of  the 
Labour  Government  and  formerly  a  Labour  minister, 
and  his  appointment  as  Lieutenant-Governor  was 
clearly  improper,  since  necessarily  he  was  a  partisan. 

But  what  made  his  action  indefensible  was  the  fact 
that  after  a  constitutional  crisis  an  Act  of  1908  decided 
that  in  cases  of  dispute  between  the  two  houses  the 
question  should  be  decided  by  referendum,  and  further 
that  the  electorate  by  a  great  majority,  on  having 
placed  before  it  by  referendum  the  issue  of  abohshing 
the  upper  chamber,  had  decided  for  its  retention,  as  a 
real  part  of  the  State  machinery.  By  swamping  the 
house  it  was  rendered  possible  to  carry  legislation  so 
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Cimpter  confiscatory  in  cliaracter  that  the  London  market  was 
— 1  closed  to  Queensland  borrowing,  until  later  conces¬ 
sions  were  made  and  part  of  the  wrong  undone,  and 
this  was  followed  by  the  agreement  of  the  house  to  its 
abolition.  The  whole  of  the  advantage  of  an  upper 
house  was  thus  lost  through  the  unconstitutional 
neglect  of  duty  by  a  political  partisan. 

More  serious  still  is  the  question  of  the  position  of 
the  Governor  when  he  is  advised  to  act  in  such  a 
manner  as  to  violate  the  law.  If  there  is  doubt,  of 
course,  regarding  the  legality  of  action,  he  is  entitled 
to  demand  a  legal  opinion,  but  he  may  rely  on  it  when 
given,  unless  it  is  so  obviously  wrong  as  to  render  it 
farcical,  and  few  issues  are  so  clear  as  to  make  such  an 
event  probable.  The  case  of  having  to  sanction  the  use 
of  martial  law  has  often  arisen,  especially  in  Fatal  in 
1906-8,  and  repeatedly  in  the  Union,  as  in  1914  and 
1922  in  special.  It  is  obviously  difficult,  if  not  impossible, 
for  a  Governor  to  refuse  action  in  such  a  case.  For  one 
thing,  martial  law  is  not  necessarily  illegal;  it  may 
amount  merely  to  exercise  of  the  common  law  right  of 
the  Crown  to  suppress  rebelhon  or  disorder,  and  in  any 
case  it  would  involve  a  grave  responsibility  to  decline 
to  agree  to  what  was  represented  to  be  essential  in  the 
public  safety.  But  it  is  instructive  that  Lord  de  Villiers, 
when  acting  as  Governor-General  of  the  Union  in  1914, 
was  unwilling  to  exercise  any  power  beyond  what  was 
legal,  such  as  the  imposition  of  a  censorship  of  news  or 
the  forbidding  of  the  export  of  food-stuSs,  or  even  the 
mobilisation  of  the  local  forces,  without  summoning 
Parhament  to  meet  in  thirty  days  as  required  by  the 
Defence  Act,  1912. 

Financial  issues  raise  hke  questions,  but  it  is  seldom 
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easy  for  tlie  G-overnor  to  refuse  assent  to  irregular  Chapter 
expenditure,  for  lie  is  normally  assured  of  later  legisla-  ; — 1 
tion,  just  as  in  tlie  case  of  martial  law  lie  is  sure  of  an 
Act  of  Indemnity  in  due  course.  It  is,  however,  usual 
for  Governors  before  granting  a  dissolution  to  seek 
assurances  that  supply  bas  been  granted  sufficient  to 
tide  over  tbe  period  until  Parbament  meets,  and  tbe 
fact  that  supply  cannot  be  obtained  is  one  reason  for 
hesitating  to  accept  tbe  advice  to  dissolve.  Tbe  dangers 
of  action  without  supply  were  seen  in  1907  when  Lord 
Chelmsford  granted  a  dissolution  to  Mr.  Pbilp  in 
Queensland  and  authorised  expenditure  without  sanc¬ 
tion  of  Parbament;  the  defeat  of  the  ministry  was 
followed  by  great  reluctance  to  secure  supply  and 
threats  to  move  the  Crown  for  the  removal  of  the 
Governor,  and  the  crisis  was  avoided  only  by  a  change 
of  pobtical  alignment  which  ended  in  a  coabtion  be¬ 
tween  Mr.  Philp’s  party  and  the  leader,  Mr.  Kidston, 
of  the  victorious  opposition,  as  against  the  more 
extreme  Labour  members.  Similarly  in  1926  Lord 
Byng’s  action  in  allowing  expenditure  without  sanction 
was  resented  strongly  in  Liberal  circles,  and  Parba- 
mentary  sanction  was  accorded  with  great  reluctance. 

Much  more  serious  as  a  violation  of  law  was  the 
episode  of  1924  in  Tasmania  ^  when  the  acting  Governor, 
the  Chief  Justice,  actuaby  assented  to  an  Appropriation 
Bill  which  had  been  passed  only  by  the  lower  house, 
the  upper  house  insisting  on  amendments  which  the 
lower  house  would  not  adopt.  The  absolute  illegabty 
of  the  course  foUowed  was  patent,  and  it  is  most  un¬ 
fortunate  that  the  acting  Governor  should  have  been 
advised  that  he  could  constitutionally  assent  if  so 
^  Keith,  Journ.  Gom'p.  Leg.  vi.  205,  206;  xi.  127-9. 
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Ctogter  advised  by  bis  law  officer  and  asked  to  do  so  by 
— 1  ministers.  This  precedent  was  shortly  afterwards  fol¬ 
lowed  by  a  like  assent  by  the  newly  arrived  Governor 
to  the  Land  and  Income  Taxation  Bill,  from  which  the 
upper  house  had  deleted  an  important  clause.  It  was 
recognised  at  the  time  in  Australia  that  the  action 
taken  might  have  been  successfully  challenged  in  the 
courts,  but  for  various  reasons  nothing  was  done,  but 
the  widespread  disapproval  expressed  renders  the  pre¬ 
cedent  of  minor  importance.  The  Colonial  Secretary, 
however,  cannot  well  be  excused  for  his  action,  since 
it  was  a  direct  encouragement  wholly  to  violate  the 
constitution.  It  must  be  added  that  the  acting  Governor 
failed  further  in  his  duty  by  not  sending  to  the  Colonial 
Secretary  the  protest  of  the  Legislative  Council,  and  by 
leaving  the  new  Governor  in  ignorance  of  essential 
information,  facts  which  only  later  became  public. 

Fortunately  very  difierent  views  of  his  duty  were 
held  in  1932  by  Sir  P.  Game,  Governor  of  New  South 
Wales.  Under  the  arrangement  for  the  taking  over  by 
the  Commonwealth  of  State  debts  certain  payments 
were  due  to  the  Commonwealth  from  the  State,  and 
the  Premier  decided  to  withhold  the  sums  due.  Legisla¬ 
tion  by  the  Commonwealth  followed  which  asserted 
that  the  Commonwealth  Government  could  secure  for 
itself  certain  revenues  of  the  State  in  order  to  recoup 
itself  for  the  sums  which  it  had  to  pay  to  bondholders 
of  New  South  Wales  stock.  Mr.  Lang,  after  contesting 
vainly  in  the  courts  the  validity  of  the  Commonwealth 
legislation,  endeavoured  to  defeat  the  levy  of  taxation 
for  the  benefit  of  the  Commonwealth  by  issuing  orders 
to  State  officers  forbidding  them  to  aid  the  Common¬ 
wealth  in  the  matter  of  recovery,  thus  deliberately 
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defying  the  Commonwealth  law  after  its  legahty  had  Chapter 
been  asserted  by  the  High  Court.  Mr.  Lang  was  then 
asked  by  the  Governor  to  withdraw  his  illegal  instruc¬ 
tions,  and  on  refusal  was  removed  from  office,  and  a 
new  Government  appointed  which  was  triumphantly 
upheld  by  the  electorate.  It  was  clear  that  in  addition 
to  his  duty  to  the  law  the  Governor  owed  a  clear  duty 
to  the  electorate  to  give  them  the  decision  whether  or 
not  they  would  defy  the  Commonwealth  and  refuse  to 
pay  their  debts  to  holders  of  State  stocks.  No  such 
proposal  had  been  before  the  electors  at  the  election  of 
1930,  when  a  great  majority  was  given  to  Mr.  Lang  on 
the  strength  of  wild  promises  of  prosperity  under  his 
regime,  and  there  was  overwhelming  evidence  in  the 
results  of  the  elections  in  the  State  for  the  Common¬ 
wealth  Parhament  at  the  dissolution  at  the  close  of 
1931  that  the  opinion  of  the  electorate  was  not  in 
favour  of  the  Government’s  policy  of  repudiation. 
Marked  skill  was  displayed  in  the  handhng  of  the 
situation  by  the  Governor,  who  had  refused  to  be 
induced  to  act  until  the  issue  of  illegahty  became  quite 
clear.  Obviously  so  long  as  he  was  not  asked  to  acquiesce 
in  illegal  action  it  would  have  been  unconstitutional  to 
dismiss  his  ministry,  and  any  such  action  might  have 
defeated  its  owm  purpose  by  rallying  to  the  Govern¬ 
ment  the  votes  of  many  electors  who  would  object  to 
the  Governor’s  intervention  in  the  affairs  of  the  State. 

The  precedent  is  of  interest  in  its  bearing  on  the 
problem  presented  by  the  passage  by  the  Dail  Eireann 
of  a  bill  to  eliminate  not  merely  the  oath  required  by 
Article  3  of  the  constitution,  but  also  the  rule  of  the 
constitution  that  the  treaty  of  1921  binds  the  Free 
State  and  governs  all  the  terms  of  the  constitution. 
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Chaptei 

VII. 


The  assent  of  the  Senate  to  the  omission  of  the  oath 
was  made  conditional  on  negotiation  with  the  British 
Government,  and  the  deletion  of  the  supremacy  of 
the  treaty  was  negatived.  In  these  circumstances  it  is 
normally  assumed  that  the  assent  of  the  Governor- 
General  must  automatically  be  given.  But  this  con¬ 
clusion  is  not  wholly  justifiable.  In  fact  the  Governor- 
General  might  properly  withhold  assent  on  the  obvious 
ground,  already  explained,  that  the  bill  purports  to 
violate  the  power  entrusted  by  the  constitution  to  the 
legislature  and  therefore  is  null  and  void,  and  that  its 
nullity  is  so  clear  that  assent  would  be  improper.’-  The 
issue  is  a  delicate  one,  but  clearly  to  accept  a  measure 
contrary  to  the  constitution  which  it  is  the  duty  of  the 
Governor-General  to  uphold  is  a  grave  step,  which 
certainly  should  not  be  asked  of  a  Governor-General. 

(4)  In  the  States  of  Australia  and  the  provinces  of 
Canada  the  Governors  and  Lieutenant-Governors  are 
still  able  to  act  as  agents  of  the  British  and  the  Do¬ 
minion  Governments.  Moreover,  in  the  case  of  New 
Zealand  and  Newfoundland  the  same  principle  is 
observed,  as  neither  Government  has  shown  any  desire 
to  act  on  the  resolution  of  the  Imperial  Conference  of 
1926.  In  none  of  these  cases,  however,  is  there  much 
important  work  to  be  done,  save  that  the  Govern¬ 
ments  of  New  Zealand  and  Newfoundland  are  thus 
kept  in  effective  touch  with  the  views  on  foreign  affairs 
of  the  British  Government.  The  Australian  Governors 
and  the  Governor  of  Newfoundland  have  also  the  duty 
of  reserving  certain  classes  of  bills.  The  Newfoundland 

^  In  such  a  case  the  King  could  doubtless  advise  his  representative 
through  Ms  Private  Secretary.  The  removal  of  Mr.  McKeill  from  office 
on  October  3,  1932,  secured  Mr.  De  Valera  control  over  the  Governor- 
General’s  assent. 
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list  of  1876  illustrates  tlie  subjects  over  which  control  Chapter 
was  long  exercised:  divorce;  the  grant  of  any  sum  — 1 
to  the  Governor;  paper  currency;  differential  duties; 
matters  contrary  to  treaty  rights;  interference  with  the 
discipline  of  imperial  forces;  bills  previously  refused 
assent  or  disallowed;  and  bills  of  an  extraordinary 
nature  and  importance  affecting  the  prerogative,  or  the 
interests  of  British  subjects  not  resident  in  the  colony, 
or  British  trade  and  shipping.  But  the  assent  roight  be 
given  if  a  suspending  clause  were  inserted,  or  in  case  of 
urgency  where  no  treaty  right  or  repugnancy  to  Eng¬ 
lish  law  was  involved.  The  Australian  States  have  a 
similar  list,  omitting  differential  duties  and  interference 
with  imperial  forces,  and  the  rule  of  reservation  is 
subject  to  the  possibihty  of  obtaining  prior  authority 
to  assent.  In  the  provinces  the  Governor-General  does 
notnowissue  instructions  to  the  Lieutenant-Governors; 
any  control  exercised  over  provincial  legislation  is 
carried  out  through  the  power  of  disallowance  merely. 

The  decision  that  the  Governor-General  should  be 
merely  the  representative  of  the  Bang  and  not  an  agent 
of  the  British  Government  had  a  very  important  effect 
in  the  case  of  South  Africa.  Previously  the  Governor- 
General  had  been  High  Commissioner  for  South  Africa, 
in  which  capacity  he  controlled  absolutely  the  adminis¬ 
tration  of  the  colony  of  Basutoland,  and  the  protector¬ 
ates  of  Bechuanaland  and  Swaziland.  But  clearly  the 
union  of  offices  in  the  hands  of  an  officer  who  was  no 
longer  in  subordination  to  the  Crown  was  illogical,  and 
accordingly  the  connection  was  terminated  in  1930, 
when  the  British  representative  in  the  Umon  was 
given  the  function  of  controlling  these  territories,  and 
of  exercising  the  limited  authority  which  is  reserved  to 

M 


i62  CONSTIT UTIONAL  LA  W  OF  BRITISH  DOMINIONS 


Chapter  the  Crown  in  respect  of  the  government  of  Southern 

-  Rhodesia  under  its  constitution.  The  separation  was 

inevitably  a  matter  of  some  regret  to  the  Union 
Government,  and  was  criticised  by  Lord  Buxton,  a 
former  Governor-General.  But  it  was  obvious  that  the 
interests  of  the  native  territories  were  not  necessarily 
those  of  the  Union,  and,  although  the  South  African 
Act,  1909,  contemplated  the  transfer  of  the  control  of 
these  territories  to  the  Union,  clearly  that  could  not 
well  take  place  without  the  assent  of  the  natives.  Their 
view  is  notoriously  and  probably  justifiably  hostile,  as 
the  Union  policy  of  subordinating  native  to  European 
welfare,  however  natural  and  in  South  African  eyes 
laudable,  cannot  be  expected  to  appeal  to  the  natives. 

(5)  The  functions  taken  from  the  Governors- General 
have  been  transferred  to  High  Commissioners,  of  whom 
the  first  was  appointed  to  Canada  in  1928,  with  duties 
in  part  political,  to  keep  the  Canadian  Government  in 
personal  contact  with  British  policy  and  foreign  affairs, 
in  part  economic,  to  control  the  agencies  employed  to 
keep  the  Board  of  Trade  and  British  industry  informed 
of  Canadian  openings.  He  corresponds,  therefore,  in 
some  degree  to  the  Ministers  of  foreign  powers,  ac¬ 
credited  to  the  Dominion,  but  with  greater  insistence 
on  the  commercial  side  of  his  work.  In  all  respects  he  is 
practically  the  counterpart  of  the  High  Commissioner 
for  the  Dominion  in  London.  The  appointment  has 
been  followed  by  a  like  appointment  for  the  Union  in 
1930,  and  on  the  selection  of  an  Australian  as  Governor- 
General  it  was  in  1931  decided  to  create  a  High  Com- 
missionership  for  the  United  Kingdom  in  the  Common¬ 
wealth  and  an  acting  appointment  was  made  to  that 
post. 


CHAPTER  VIII 


THE  GOVERNMENTS — MINISTERS,  PARTIES,  AND 
CIVIL  SERVICE 

While  the  representative  of  the  Crovn  plays  a  vital  if 
mainly  formal  part  in.  the  machinery  of  government,  \TIl. 
the  main  burden  of  control  rests  on  the  ministry,  which 
shares  it  with  the  civil  service.  The  existence  of  the 
ministry  is  bound  up  indissolubly  with  the  party  system, 
through  which  the  lower  house  of  Parhament  and  the 
ministry  are  kept  in  vital  touch/ 

(1)  Dominion  practice  differs  from  the  British  usage 
in  that  the  ministry  in  the  sense  of  Cabinet  is  normally 
identical  with  the  Executive  Council.  There  are  excep¬ 
tions  to  this  rule  in  the  federations  and  the  Union,  but 
elsewhere  only  in  Victoria  and  Tasmania,  where  ex- 
ministers  are  nominally  still  members  of  the  Council, 
but  not  under  summons.  The  Council  itself  rests  on 
statute  in  Canada  and  the  provinces,  the  Common¬ 
wealth,  and  the  Union;  elsewhere  it  rests  on  the  pre¬ 
rogative.  Appointments  to  it  are  made  by  the  Governor- 
General,  or  Governor,  or  Lieutenant-Governor,  but  in 
the  more  rigid  constitutions,  those  of  the  Common¬ 
wealth,  the  Union,  South  Austraha,  and  Victoria, 
certain  ministers  must  be  in  the  Council.  Western 
Australia  requires  that  one  Executive  Councillor  shall 
be  taken  from  the  Legislative  Council,  and  New  Zealand 
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Chapter  provides  that  ministers  shall  be  in  the  Council.  In  the 

- few  cases  above  noted  only  must  ministers  be  or  find 

seats  in  Parliament.  The  position  in  the  Irish  Free 
State  is  very  difierent,  for  ministers  must  be  members 
of  the  Bail,  or,  as  regards  one  of  them,  the  Senate.  It  is 
true  that  the  constitution  contemplates  the  appoint¬ 
ment  of  ministers  not  members  of  the  Council  and  not 
jointly  responsible,  but  this  venture  proved  unfortun¬ 
ate,  and  in  1927  was  laid  aside  in  practice,  though  it  is 
still  possible  in  law.  Ministries  are  established  regularly 
by  law,  for  legislation  is  necessary  to  confer  powers, 
as  in  Ontario  in  1931  in  respect  of  the  Ministry  of 
Public  Welfare;  but  this  does  not  apply  to  ministers 
who  are  merely  to  be  members  of  the  Council  without 
portfolio,  of  whom  a  fair  amount  of  use  is  made.  They 
serve  in  some  degree  to  make  up  for  the  lack  of  Under¬ 
secretaries.  Rarely  are  there  ministers  not  in  the 
Council,  though  this  is  normal  in  Newfoundland,  and 
in  Canada  such  a  position  was  once  assigned  to  the 
Solicitor-General. 

Though  legal  compulsion  is  often  lacking,  conven¬ 
tion  urgently  demands  the  presence  in  Parliament  of 
ministers,  and  the  most  important  must  be  in  the  lower 
house;  indeed  the  upper  house  may  have  not  a  single 
minister  if  the  majority  in  the  lower  house  is  Labour. 
Occasions  where  ministers  remain  in  office  without 
seats  in  the  legislature  occur,  as  in  Prince  Edward 
Island  in  1930-31,  when  the  Attorney-General  had  no 
seat;  but  even  so  useful  a  minister  as  Mr.  P.  J.  Glynn 
in  the  Commonwealth  had  to  resign  when  in  1919  he 
failed  to  achieve  re-election.  It  is  possible  in  the  case 
of  nominee  upper  houses  to  appoint  a  rejected  minister 
to  that  chamber,  and  occasionally  in  the  larger  lower 
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houses,  such,  as  Canada,  a  place  can  he  found  for  a  Chapter 
defeated  minister  by  the  resignation  of  a  loyal  sup-  — 
porter,  as  was  done  when  Mr.  Mackenzie  Kong  was 
defeated  in  1925.  But  the  inability  to  pro\dde  an 
honour  for  a  zealous  friend  renders  this  process  far  less 
easy  than  in  the  United  Kdngdom. 

The  essential  feature  of  the  ministry  is  the  Prime 
Minister,  the  person  invited  by  the  representative  of 
the  Crown  to  form  an  administration  when  the  office  is 
vacated  by  death,  resignation,  or,  rarely,  dismissal.  In 
his  choice  of  a  successor  to  a  retiring  Prime  Minister 
the  Governor’s  discretion  is  often  guided  by  the  advice 
of  the  outgoing  Premier.  This  is  normally  tendered, 
contrary  to  the  English  rule  observed  by  Mr.  Gladstone 
that  it  should  be  given  only  if  asked  for.  But  of  course, 
whether  ofiered  or  asked  for,  it  is  in  no  wise  binding. 

On  the  other  hand,  the  choice  is  normally  hmited  by 
the  essential  facts.  It  is  seldom  that  more  than  one 
leader  of  the  majority  party  could  succeed  in  forming 
a  Government.  The  Governor,  however,  can  offer  the 
chance  to  whomever  he  thinks  fit,  and,  if  he  can  secure 
colleagues,  can  formally  appoint  him.  The  Premier’s 
resignation  dissolves  the  ministry  in  the  sense  that 
ministers  merely  hold  office  until  they  are  either  re¬ 
lieved  by  the  appointment  of  others  or  are  asked  by 
the  new  Premier  to  remain  at  their  posts  or  to  accept 
other  offices.  In  coming  to  a  decision  on  this  point  the 
Premier  has  normally  no  need  to  take  into  account  the 
issue  of  re-election,  for  the  practice  of  requiring  re- 
election  on  accepting  office  when  in  Parhament  has 
been  almost  entirely  eliminated  from  the  Dominions, 
where  it  was  abohshed  in  Canada  in  1931,  leaving  it  to 
survive  for  the  moment  in  Newfoundland  and  pro- 
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like  Saskatchewan,  in  both  of  which  re-election 

-  is  not  requisite  on  the  first  formation  of  a  new  ministry 

after  a  general  election.  A  strong  protest  was  made  by 
Mr.  Mackenzie  King  against  the  innovation,  and  the 
desire  was  expressed  that  it  should  be  restricted  to  the 
formation  of  a  ministry  within  nine  months  after  an 
election,  as  under  the  British  Act  of  1919,  but  the 
complete  abolition  was  successfully  defended  on  the 
strength  of  the  British  Act  of  1926.  The  real  objection 
is  the  possibility  of  ministerial  office  being  awarded  as 
the  price  of  political  conversion  to  a  man  elected  as 
a  supporter  of  the  opposition.  The  argument  which 
carried  the  day  was  the  inconvenience  of  having  to 
deny  office  to  able  men  because  they  might  risk  defeat 
on  standing  for  re-election. 

The  Premier  has,  of  course,  to  secure  the  Governor’s 
approval  of  his  selection,  but  that  is  practically  formal, 
though  the  Governor  has  the  right  to  object  on  personal 
grounds  to  any  unfit  person,  and  no  doubt  this  power 
has  been  used  in  some  cases  to  prevent  unsuitable 
selections.  In  the  Labour  Governments  of  Austraha, 
however,  the  selection  of  ministers  is  done  by  the 
Parliamentary  caucus,  and  this  is  extended  even  to 
the  Premier,  though  the  form  of  selection  by  the 
Governor  remains.  In  these  cases  the  Premier’s  right  is 
reduced  to  allocation  of  portfohos,  if  even  so  much  is 
conceded.  To  get  rid  of  a  minister  who  will  not  conform 
with  the  Cabinet  views  is  simple.  The  Governor  could 
be  advised  to  remove  him  under  his  absolute  right  to 
dismiss,  but  normally  the  more  elegant  and  courteous 
course  is  taken  of  resignation  by  the  Premier,  who  is 
then  commissioned  to  form  a  new  Government  whence 
the  ofiender  is  omitted.  This  plan  was  used  by  General 
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Botha  against  General  Hertzog  in  1912,  and  General  Chapter 

Hertzog  similarly  rid  himself  of  hlr.  Boydell  in  1929  - 

when  they  disagreed  as  to  native  pohcy.  Normally,  of 
course,  the  dissident  minister  resigns,  more  or  less 
reluctantly^ 

The  degree  of  Cabinet  unity  varies.  In  theory  it 
should  be  complete,  and  Canada  has  had  a  long  series 
of  strong  Premiers,  whose  control  has  been  nearly 
absolute — Sir  John  Macdonald,  Sir  W.  Laurier,  Six  K. 
Borden,  and  last  not  least  Mr.  Bennett,  whose  Cabinet 
has  been  freely  derided  as  wholly  subservient.  Sir  0. 
Mowat,  the  great  protagonist  of  provincial  rights,  domi¬ 
nated  Ontario  for  twenty-four  years,  and  Mr.  Ferguson 
in  that  province  and  Mr.  Taschereau  in  Quebec  are 
recent  instances  of  imperious  control,  paralleled  by  hlr. 

R.  Seddon’s  rule  in  New  Zealand  which  won  him  the 
sobriquet  of  “King  Dick”.  Generals  Botha,  Smuts,  and 
Hertzog  have  been  masters  in  their  own  houses.  In 
Austraha,  Mr.  Hughes  dominated  his  Cabinet  until 
resentment  secured  in  1923  a  coalition  of  forces  against 
him  and  deprived  him  of  any  following.  Mr.  Lang  in 
New  South  Wales  and  Mr.  Theodore  in  Queensland 
were  clearly  far  superior  in  power  to  their  associates. 

But  many  Cabinets  in  the  Dominions  have  been  weak 
and  divided,  and  in  Newfoundland,  since  Sir  R.  Bond 
fell  from  power,  conditions  have  been  utterly  unstable 
and  distinctly  unsatisfactory,  proving  how  important 
is  the  control  of  an  effective  ministerial  head.  In  the 
Free  State,  Mr.  Cosgrave’s  long  rule  and  the  control 
exercised  by  Mr.  De  Valera  are  undoubted. 

1  For  the  case  of  Mr.  Blair  in  Canada  in  1904,  see  Skelton,  Sir  Wilpid 
Lmirier,  ii.  203  ff.;  for  the  demand  of  Mr.  Tarte’s  resignation  in  1902, 
see  ibid.  ii.  176-84,  where  the  doctrine  of  solidarity  is  emphasised. 
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VIII. 


In  the  Free  State,  as  we  have  seen,  the  rule  of  law 
provides  that  the  President  of  the  Council  shall  he  the 
choice  of  the  Bail,  not  of  the  Governor-General,  who 
merely  confirms  the  choice,  while  the  President  can 
choose  his  colleagues  but  must  obtain  the  approval  of 
the  Bail.  On  loss  of  the  confidence  of  the  Bail  the 
ministry  must  resign,  holding  office  only  until  their 
successors  are  appointed. 

(2)  The  relation  of  the  ministry  to  the  lower  house, 
which  is  thus  clearly  emphasised  in  the  Irish  constitu¬ 
tion,  rests  elsewhere  on  convention,  a  far  more  con¬ 
venient  course.  A  ministry  must  in  the  beginning  have 
a  working  control  of  the  lower  house,  though  it  happens 
occasionally  that  it  can  carry  on  with  amazingly  little 
foundation.  In  1913-14  the  Commonwealth  Govern¬ 
ment  had  a  majority  of  one  in  the  lower  house  and  was 
in  a  hopeless  minority  in  the  Senate.  Where,  as  often, 
the  Government  is  a  coalition  or  it  rests  on  the  grudg¬ 
ing  support  of  a  critical  though  not  opposition  section, 
its  position  is  especially  delicate.  Mr.  Mackenzie  King’s 
ministry  in  1925-26  was  grievously  hampered  by 
having  to  rest  on  the  aid  of  the  Progressives.  Mr.  Be 
Valera’s  Government  in  1932  was  similarly  dependent 
on  the  votes  of  its  Labour  allies,  and  the  first  Govern¬ 
ment  of  General  Hertzog  similarly  was  sustained  by  a 
coalition  with  Labour.  It  follows  that  the  rigidity  of 
the  British  rule  of  regarding  any  defeat  on  an  issue  of 
importance  as  fatal  is  not  accepted  in  the  Bominions; 
a  Government  will  not  be  discredited  if  it  announces 
that  it  regards  a  matter  as  of  consequence,  and  yet 
overlooks  a  defeat.  The  small  size  of  the  legislatures 
and  accidents  of  attendance  necessitate  recognition 
that  incidents  of  this  sort  are  inevitable. 
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If  the  control  of  the  house  passes  from  the  Govern-  copter 

ment,  through  internal  dissension  or  coahtion  of  - 

opposition  elements  or  other  grounds,  it  can  choose 
between  resignation  or  a  dissolution,  and  normally  the 
latter  course  is  preferred,  for  the  former,  as  in  the  case 
of  Mr.  Balfour’s  resignation  in  1905,  must  be  regarded 
as  an  admission  of  failure.  In  1924  the  loss  of  a  bye- 
election  proved  the  final  impetus  to  General  Smuts  to 
put  his  waning  fortunes  to  a  test  which  proved  fatal. 

Apart  from  loss  of  authority,  a  dissolution  may  be 
induced  by  a  change  of  policy  which  is  deemed  to 
require  popular  endorsement.  On  that  subject  it  must 
be  admitted  that  dissolutions  have  been  generally 
avoided.  The  federation  of  Canada  was  approved  by 
Canada  and  Nova  Scotia  without  a  dissolution,  and  in 
both  cases  with  the  approval  of  the  representative  of 
the  Crown  and  of  the  British  Government.  It  cannot 
be  said  as  regards  Nova  Scotia  that  the  precedent  is  a 
fortunate  one,  for  the  injury  thus  done  to  the  province 
has  never  ceased  to  cause  bitterness.  In  the  case  of  the 
Union  of  South  Africa  all  the  coloniessave  Natal  agreed 
to  union  without  reference  to  the  electorate,  but  Natal 
insisted  on  a  referendum.  It  is  noteworthy  that  despite 
this  fact  the  result  of  union  has  been  so  unsatisfactory 
as  to  create  a  strong  secession  movement  in  that 
province.  The  same  thing  must  be  recorded  of  Western 
Austraha,  which  likewise  accepted  federation  by  a 
decisive  majority  at  a  referendum.  The  issue  when  the 
people  should  be  allowed  a  voice  has  never  been  settled. 

A  conspicuous  course  of  action  without  regard  to 
electoral  pledges  was  that  of  Mr.  Lang  in  New  South 
Wales  when  he  advised  repudiation  of  debt  obhgations 
and  a  generally  confiscatory  pohcy  which  ran  counter 
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Chapter  to  Ms  attitude  when  he  asked  for  the  mandate  of  the 

viii 

_ electors.  Nor  were  there  lacking  bitter  complaints  by 

the  Labour  party  of  New  Zealand  against  the  policy  of 
the  ministry  in  1931-32  for  which  it  was  declared  it 
had  received  no  possible  mandate.  To  extend  the  life  of 
a  legislature  without  a  mandate  is  clearly  a  strong  step 
justified,  if  at  all,  only  by  war.  To  impose  conscription 
was  held  impossible  in  Australia;  the  device  of  a 
referendum  was  resorted  to  in  lieu  of  an  election  with 
the  inevitable  result  of  failure  in  1916  and  1917  alike. 
In  Canada  the  necessary  measure  was  passed  in  antici¬ 
pation  of  the  election  of  1917,  thus  giving  the  oppor¬ 
tunity  of  popular  disapproval.  But  it  was  accompanied 
by  the  War  Time  Elections  Act,  which  enfranchised 
nearly  half  a  million  women  and  others  interested  in 
securing  aid  for  the  forces  overseas,  and  this  was 
denounced  vigorously  by  Sir  W.  Laurier  as  the  creation 
of  a  special  electorate  for  an  election.  The  abolition  of 
the  Queensland  Council  in  1921-22  certainly  could  not 
be  said  to  have  been  approved  by  the  electorate.  In 
the  case  of  the  attempts  to  abolish  that  of  New  South 
Wales  the  claim  was  made  by  Mr.  Lang  that  the  ques¬ 
tion  had  been  before  the  electorate  in  the  general 
election.  This  raises  the  always  difficult  issue  how  far 
the  inclusion  of  one  topic  among  many  induces  the 
vote  of  the  electorate,  and  the  fair  interpretation  of 
the  mandate  given — an  issue  much  discussed  in  the 
United  Kingdom  regarding  the  safeguarding  measures 
of  the  period  1925-29  and  the  protection  legislation 
of  1931-32. 

The  question  naturally  is  often  raised  of  the  pro¬ 
priety  of  referring  to  the  people,  otherwise  than  in  the 
confusion  of  a  general  election,  issues  on  which  there  is 
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read  divergence  of  view,  and  wMcli  deeply  aSect  Chapter 

the  popular  interest.  The  most  important  cases  in  _ 

which  this  step  has  been  taken  affect  questions  of  con¬ 
trol  and  prohibition  of  the  liquor  traf&c,  an  issue  which 
always  divides  deeply  popular  opinion.  In  Canada  the 
question  came  to  a  height  during  the  war  as  a  result  in 
part  of  the  contemporaneous  prohibition  movement  in 
the  United  States,  and  for  a  period  popular  referenda 
resulted  in  a  regime  of  prohibition  throughout  the 
Dominion,  save  in  Quebec.  After  the  war  the  tide  flowed 
in  the  opposite  direction;  by  referendum  after  referen¬ 
dum  the  provinces  affirmed  their  decision  to  prefer 
state  regulation,  the  more  rigid  rule  being  almost  by 
1931  extinguished  throughoutthe  country.  In  Australia, 
on  the  other  hand,  referenda  in  the  States  on  the  issue 
showed  a  resolute  determination  not  to  deprive  the 
populace  of  the  pleasures  of  alcohol  whether  in  modera¬ 
tion  or  otherwise.  New  Zealand  likewise  has  had  to 
make  prohibition  a  matter  of  local  option,  and  in  its 
wider  aspect  of  periodic  referenda  which  have  so  far 
failed,  with  increasing  decision  of  late,  to  effect  com¬ 
plete  prohibition,  though  that  was  nearly  achieved 
under  war  conditions.  The  other  topic  which  has  been 
thought  specially  fitted  for  such  treatment  is  that  of 
religious  education  in  the  schools,  and  a  certain  success 
has  attended  the  effort  thus  to  inculcate  officially  the 
principles  of  Christianity  into  the  children  of  Queens¬ 
land.  Still  less  use  has  been  made  of  the  initiative  and 
referendum,  as  will  be  seen  later.  The  general  tendency 
of  ministers  in  the  Dominions  as  in  the  United  King¬ 
dom  is  to  prefer  to  keep  issues  under  normal  Parlia¬ 
mentary  control  and  to  seek  authority  in  the  multi¬ 
farious  appeals  made  at  a  general  election. 
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Chapter  Tte  position  of  ministers  on  defeat  at  an  election  is 

_ not  more  clearly  defined  than  in  the  United  Kingdom. 

In  the  Dominions  as  in  the  United  Kingdom  the  old 
practice  of  holding  office  until  ejected  by  a  vote  of  no 
confidence  has  given  way  normally  in  favour  of  resigna¬ 
tion.  All  depends,  of  course,  on  what  is  not  always  easy 
to  decide,  whether  the  opposition  parties  can  form  an 
effective  government.  If  there  is  doubt,  it  is  quite 
legitimate  to  wait  and  see.  Thus  in  1925  Mr.  Mackenzie 
King,  though  his  party  had  no  majority  over  the  Con¬ 
servatives  and  the  Progressives,  properly  refused  to 
resign  despite  his  personal  defeat,  hut  waited  until  the 
opening  vote  showed  a  majority  for  the  administration 
of  125  to  115.  Where  the  result  is  to  defeat  the  ministry 
and  it  resigns  either  before  or  after  meeting  the  legis¬ 
lature,  there  is  no  absolute  rule  binding  the  representa¬ 
tive  of  the  Crown  to  send  for  the  leader  of  the  largest 
of  two  or  more  opposition  groups.  He  must  be  deter¬ 
mined  in  his  action  by  the  paramount  consideration 
who  is  most  likely  to  be  able  to  form  an  administration 
by  some  form  of  coalition  or  working  agreement  which 
can  carry  on  for  a  reasonable  time  the  administration 
of  the  territory. 

(3)  The  essential  basis  of  the  working  of  responsible 
government  in  the  Dominions  as  in  the  United  King¬ 
dom  is  the  existence  of  the  party  system,  which  has 
been  adopted  on  every  hand.  The  party  serves  to 
secure  agreement  on  a  course  of  action,  the  selection  of 
candidates  for  election,  the  education  of  the  electorate 
in  the  purposes  of  the  party,  for  which  purposes  public 
meetings,  distribution  of  literature,  and  canvassing  are 
regularly  employed,  and  the  persuasion  of  voters  to 
cast  their  sufi;rages  at  the  elections  for  the  candidates 
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selected  by  the  party  organisation.  Witbont  parties  Chapter 

there  would  clearly  be  no  possibility  of  effective  co-  _ 

hesion  or  the  working  of  the  machinery  of  legislation 
or  government,  and  in  the  national  interest  there  is 
always  pressing  need  that  parties  shall  not  be  too 
many  or  degenerate  into  groups.  Such  a  state  of  affairs 
deprives  the  State  of  directing  energy  and  force.  It 
leads  to  temporary  arrangements  between  groups  for 
limited  purposes,  and  dissipates  the  energy  which 
should  be  exhibited  by  Government.  These  considera¬ 
tions  are  fully  reahsed  in  theory  in  the  Dominions;  in 
practice  they  are  subject  to  difficulties  of  exercise  which 
are  only  in  part  overcome. 

From  the  United  Kingdom  the  parties  of  Canada 
borrowed  their  names,  but  little  else.  But  it  is  im¬ 
possible  to  exaggerate  the  importance  iu  the  history  of 
the  Dominion  of  the  tendency  given  by  Enghsh  practice 
to  consohdate  members  of  the  legislature  into  effective 
sections.  The  vast  distances,  the  racial,  rehgious,  and 
hnguistic  differences  among  Canadians  might  easily 
otherwise  have  resulted  in  the  presence  in  Parhament 
of  a  mass  of  groups  with  warring  plans.  The  early  days 
of  the  united  province  of  Canada,  from  1841,  were 
marked  by  the  difficulty  of  carrying  on  responsible 
government  with  a  mass  of  groups,  the  advanced 
reformers  of  Upper  Canada,  the  still  more  advanced 
French  Liberals  of  Lower  Canada,  the  extreme  Con¬ 
servatives  of  Upper  Canada,  and  the  more  moderate 
reformers  of  Lower  Canada,  whose  true  character  was 
Conservative  and  who  by  1856  had  formed  effective 
connections  with  the  Upper  Canadian  Conservatives, 
now  reconciled  to  realise  that  to  be  French  was  not  to 
be  a  rebel  or  Repubhcan.  The  creation  of  the  Dominion 
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in  1867  with  the  addition  of  the  maritime  provinces 
and  later  of  the  west  fortunately  did  not  upset  the 
system  of  the  parties,  though  it  added  to  their  com¬ 
plexity,  and  confused  their  principles,  so  that  the 
cynical  Sir  J .  Macdonald  could  declare — perhaps  with 
remembrance  of  American  conditions — that  party  is 
merely  a  struggle  for  office.  Certainly  the  lines  of  party 
have  one  merit:  they  cut  across  province,  race,  religion, 
and  economic  conditions;  though  the  Eoman  Church 
has  at  times  been  definitely  a  supporter  of  the  Con¬ 
servatives  up  to  1896,  then  of  the  Liberals,  it  showed  in 
1930  that  it  was  sensible  of  the  danger  of  being  sup¬ 
posed  to  be  definitely  attached  to  any  party  and  gave 
the  Conservatives  24  seats  in  Quebec  itself.  The  Church, 
of  course,  dominates  Quebec,  and  its  long  zeal  for  Con¬ 
servatism  was  due  primarily  to  the  fact  that  leading 
French  Liberals  were  accused  with  some  truth  of  being 
Liberals  not  merely  in  politics  but  in  clerical  matters. 
Clerical  influence  was  therefore  freely  used  against  the 
Liberals,  but  the  excesses  of  the  movement  brought 
retribution  in  the  fact  that  the  Supreme  Court  of 
Canada  insisted  on  reversing  the  views  of  the  Quebec 
courts  that  a  priest  might  threaten  his  flock  with  ex- 
communication  if  they  voted  for  Liberals  and  vacated 
elections  where  such  intimidation  was  proved.^  The 
Pope  himself  intervened  to  moderate  such  unseemly 
misuse  of  spiritual  power,  and  the  worst  symptoms 
subsided,  affording  a  curious  contrast  to  the  less  states¬ 
manlike  attitude  of  the  Curia  in  the  case  of  Malta  in 
1929-32.  But  another  factor  in  keeping  Quebec  Con¬ 
servative  was  the  great  ability  of  Sir  J.  Macdonald’s 
ally.  Sir  George  Cartier,  a  consummate  master  of  elec- 

^  Sir  J.  Willis  on,  Sir  Wilfrid  Laurier,  chap.  xi. 
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tioneering.  Tlie  advent  of  Sir  Wilfrid  Lanrier  to  the 
leadership  of  the  Liberal  party  in  1891  proved  a  tnrn- 
ing-poiiit  in  its  fortunes,  for  he  was  a  loyal  son  of  the 
Church  and  a  French  Canadian,  and  when,  despite 
clerical  intervention,  Ms  party  won  in  1896  the  way 
was  clear  for  Quebec  turning  to  Liberahsm.  The  re¬ 
action  in  1930,  though  not  by  any  means  complete, 
was  largely  evoked,  it  is  believed,  by  the  feeling  of  the 
hierarchy  in  Quebec  that  the  cause  of  French  Canadian- 
ism  was  suffering  in  the  rest  of  Canada  from'  the  behef 
that  it  was  too  deeply  engaged  with  the  fortunes  of  one 
political  party,  so  that  influence  was  exerted  both  in 
Quebec  and  outside  to  induce  Catholic  voters  to  cast 
their  votes  for  the  Conservatives. 

On  no  vital  issue  are  the  parties  now  divided  on 
principle.  Autonomy  was  in  essence  the  aim  of  Sir  J. 
Macdonald,  despite  Ms  effective  appeals  when  neces¬ 
sary  to  British  sentiment;  Sir  W.  Laurier  was  probably 
no  more  an  autonomist  than  Sir  John,  and  Sir  R. 
Borden  was  responsible  for  the  most  decisive  acts  of 
Canadian  autonomy,  the  demand  for  separate  signa¬ 
ture  of  the  peace  treaties,  and  for  membersMp  of  the 
League,  though  the  Conservative  leader  won  Ms  place 
largely  because  British  feehng  was  excited  against 
Laurier  in  1911  on  the  suggestion  that  his  reciprocity 
agreement  with  the  Umted  States  would  facihtate 
merger  in  the  United  States.  The  present  Liberal  leader 
is  clearly  as  autonomist  as  Ms  Conservative  anta¬ 
gonist,  Mr.  Bennett,  but  the  paradox  is  that  French 
Canada,  while  absolutely  determined  on  self-govern¬ 
ment,  is  extremely  nervous  about  any  relaxation  of  the 
British  North  America  Acts  lest  the  rehgion  and  lan¬ 
guage  wMch  they  so  much  admire  should  be  weakened 
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Chapter  by  exposure  to  interference  by  tbe  British  majority  in 
Canada  as  a  whole.  Again  the  Liberal  party  was  at 
first  the  champion  of  the  provinces  against  the  unifying 
policy  of  Sir  J.  Macdonald,  who  had  hoped  to  see  a 
united,  not  a  federal  Canada,  but  when  in  power  Sir 
W.  Laurier  denied  full  autonomy  as  regards  religious 
education  to  Saskatchewan  and  Alberta,  and  every 
movement  in  these  provinces  to  control  this  issue  has 
been  denounced  by  Liberals  in  Quebec.  On  fiscal  policy 
the  Liberals  were  once  devoted  to  free  trade,  but  in 
office  they  found  it  necessary  to  favour  protection  to 
meet  the  views  of  their  supporters  in  the  east  and  to 
buy  off  Ontario  hostility.  There  remains,  however,  a 
certain  distinction  on  this  head;  the  Liberals  have 
clearly  a  stronger  hope  for  lower  tariffs  than  their 
rivals,  for  they  are  more  in  touch  with  the  western 
farmers’  efforts  to  release  themselves  from  the  shackles 
of  the  high  prices  exacted  under  protection  by  the 
manufacturers  of  the  east. 

Party  organisation  in  Canada  should  logically  affect 
only  the  federation,  and  parties  in  the  provinces  should 
be  based  on  different  lines.  But  in  fact  they  prevail 
throughout  the  provinces,  though  in  the  west  they  have 
had  to  yield  in  recent  years  to  another  movement.  The 
organisation,  such  as  it  is,  rests  on  the  British  model 
of  local  branches  of  central  parties,  the  provinces  form¬ 
ing  an  intermediate  unit  between  constituency  and 
federation.  American  infiuence  is  seen  in  the  practice 
which  has  become  recently  general  in  federation  and 
province  alike  of  choosing  the  party  leader  by  Con¬ 
vention,  in  lieu  of  election  by  the  party  caucus  in  the 
legislatures.  At  these  Conventions  also  the  party  policy 

^  First  adopted  in  Nova  Scotia  in  1930  by  tbe  Liberal  party. 
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is  discussed  and  in  some  degree  decided.  But  it  must  Chapter 

be  remembered  that  British  tradition  is  strong,  and  - 

that  in  very  large  measure  policy,  whether  formally 
approved  or  not  at  Conventions,  is  really  the  work  of 
the  leaders  of  the  party,  though  they  endeavour  to 
keep  themselves  in  touch  with  their  followers  and  to 
divine  as  well  as  may  be  how  far  and  in  what  direction 
they  can  safely  lead  them.  The  introduction  of  com¬ 
pulsory  service  during  the  war  is  an  excellent  example 
of  the  mode  in  which  a  decision  is  reached  by  a  ministry 
after  long  preliminary  consideration  of  the  position  and 
its  possibihties,  and  even  so  the  party  which  had  to 
make  it  efiective  to  efiect  a  coalition  with  those 
Liberals  who  put  patriotism  first  suffered  severely 
among  the  farmers  for  its  attitude.  Needless  to  say,  in 
the  provinces  local  issues  provide  little  possibility  as 
a  rule  of  effective  grouping  on  a  permanent  basis,  a 
fact  which  has  told  in  favour  of  the  maintenance  of 
the  traditional  federal  party  grouping  as  the  dominant 
factor  in  party  struggles. 

TiTiile  the  parties  are  founded  on  a  territorial  basis 
and  are  open  to  aU  voters,  and  the  policies  arrived  at 
at  the  annual  Conventions  or  otherwise  are  based  on 
general  considerations,  the  war  produced  the  pheno¬ 
menon  of  a  party  movement  based  on  sectional  in¬ 
terests.  The  United  Farmers  of  Ontario,  resting  on  the 
support  of  Farmers’  Clubs,  from  1919  to  1923  governed 
Ontario,  but  in  the  result  failed  to  retain  power.  The 
United  Farmers  of  Alberta,  however,  won  power  in 
1921  and  have  since  retained  it;  the  movement  was 
successful  in  1923  in  Manitoba,  and  a  like  movement 
has  produced  a  strong  influence  in  Saskatchewan.  The 
kindred  federal  party,  the  Progressives,  were  at  the 
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Chapter  electiou  of  1921  tte  second  strongest  party,  but  their 

_ policy  was  soon  divided  by  doubts  as  to  whether  to 

continue,  as  do  the  Farmers  of  Alberta,  as  a  purely 
sectional  movement,  or  to  extend  their  ranks  by  an 
appeal  to  general  interests.  Hence  since  1926  their 
power  in  the  federal  sphere  has  been  negligible.  Much 
in  the  same  position  is  the  Labour  party,  which  is 
frankly  based  on  economic  position  considerations,  and 
has  formally  existed  since  1921.  It  fails  to  appeal 
strongly  to  workers  in  a  land  where  opportunity  exists 
for  rapid  promotion  from  the  ranks  of  labour  and  where 
individualism  is  still  strong.  Nor  has  Labour  the  ad¬ 
vantage,  as  have  the  Farmers’  parties,  of  drawing  on 
a  fairly  solid  mass  of  immigrant  farmers  without  any 
special  reason  to  attach  themselves  to  either  of  the 
historical  parties.  Negligible  is  the  Communist  party 
of  1922. 

In  Newfoundland  party  rests  on  no  intelligible  basis, 
save  the  struggle  for  office.  From  time  to  time  religious 
feeling  has  weight,  and  efforts  to  secure  federation  with 
Canada  have  caused  deep  cleavages  of  opinion.  Other¬ 
wise  parties  have  been  fluid  and  disputes  have  centred 
in  discussions  of  the  best  way  to  develop  the  consider¬ 
able  resources  of  the  territory,  many  of  which  have 
been  unwisely  disposed  of. 

In  Australia  the  traditional  two-party  system,  bor¬ 
rowed  from  the  United  Kingdom  and  sometimes  given 
reality  by  divergence  of  view  on  free  trade  or  land 
policy,  has  been  hopelessly  confused  since  1890  by  the 
appearance  of  a  strong  Labour  party.  It  is  based  on 
a  definite  organisation  of  Trade  Councils  and  similar 
bodies,  and  it  presents  features  which  difierentiate  it 
markedly  from  the  older  parties,  though  the  latter 
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endeavour  rather  inefiectively  to  imitate  its  methods, 

The  essential  feature  is  the  rigidity  of  disciphne.  The  - 

vote  to  he  given  on  any  issue  is  determined  by  caucus 
of  the  members  of  the  party  in  Parhament,  and  no 
member  may  infringe  the  decision  arrived  at.  What  is 
more  unsatisfactory  is  the  fact  that  the  party  policy, 
whether  in  the  Commonwealth  or  the  States,  is  deter¬ 
mined  as  far  as  possible  by  the  central  organisation  in 
the  Commonwealth  and  the  States  respectively,  and 
members  are  held  to  be  bound  to  give  efiect  to  it. 
Strictly  speaking,  this  should  deprive  members  of  any 
real  freedom,  but  in  fact  they  do  succeed  in  showing 
some  independence  of  outside  authority,  though  this 
varies  with  place,  time,  and  individuals.  Unquestion¬ 
ably  the  value  of  debate  is  thus  rendered  minimal;  no 
arguments  can  move  Labour  members,  whose  loyalty 
is  assured  by  the  fact  that  pohtics  is  their  means  of 
hvehhood  and  disobedience  will  mean  loss  of  a  seat 
and  of  income. 

The  efiect  of  the  emergence  of  Labour  has  gradually 
been  to  consohdate  the  old  parties  against  it,  but  this 
movement  has  been  crossed  by  the  development  of  the 
Country  party  as  a  factor  in  the  Commonwealth  and 
the  States.  Its  existence  is  due  to  realisation  of  the 
fact  that  neither  Labour,  which  rehes  on  the  support 
of  the  workers  in  the  towns,  nor  the  orthodox  anti- 
Labour  party  has  any  real  interest  in  the  primary 
producers  in  the  country,  for  the  latter  represents  the 
views  of  capital  in  the  towns.  The  net  result  of  this 
intervention  of  a  sectional  party  is  on  the  whole  to  the 
advantage  of  Labour  through  the  sphtting  of  anti- 
Labour  votes.  But  the  sad  confusion  of  Austrahan 
finance  under  Labour  auspices  in  1930-32  has  resulted 
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in  more  effective  coalition  of  tlie  forces  opposed  to  it, 
as  shown  in  the  return  of  anti-Labour  Governments  in 
the  Commonwealth,  New  South  Wales,  and  Victoria, 
and  the  coalition  of  the  same  forces  in  South  Australia. 
On  the  other  hand,  Queensland  has  reverted  to  Labour 
control,  though  with  a  comparatively  small  majority 
in  comparison  to  the  pluralities  which  for  many  years 
marked  the  Labour  domination  there. 

New  Zealand  was  long  faithful  to  the  Liberal  party, 
whose  victory  in  1891  gave  them  office  to  1912.  It  then 
yielded  place  on  the  minor  issue  of  freehold  against 
leasehold  tenure  to  the  Eeform  party,  while  from 
1915  to  1919  a  National  Government  was  formed.  The 
Eeform  party  then  resumed  control  until  defeated  in 
1928;  since  then  Mr.  Forbes  has  found  it  necessary  to 
effect  a  coalition,  which  as  against  Labour  aims  at 
rehabilitation  of  the  national  finance  and  retrench¬ 
ment.  Labour  has  grown  in  strength;  it  is  essentially 
a  sectional  party,  whose  left  wing  is  of  very  advanced 
opinions. 

In  the  Union  of  South  Africa  the  division  of  parties 
was  based  unquestionably  in  the  main  on  the  different 
attitude  adopted  towards  the  Anglo-Boer  war.  Botha 
and  Smuts  headed  the  predominantly  Dutch  South 
African  party,  which  aimed  at  achieving  unity  of  feeling 
and  equahty  between  British  and  Dutch;  the  British 
Unionist  party  and  the  Dutch  Nationalist  party  stood 
for  racial  interests  primarily.  The  death  of  Botha  in 
1919  weakened  the  South  African  party,  and  its  con¬ 
tinued  tenure  of  power  was  rendered  possible  only  by 
the  merger  in  it  in  1920  of  the  Unionist  party  as 
against  the  hostihty  of  the  Nationalists  and  Labour, 
and  an  election  of  1921  gave  a  substantial  majority. 
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now  assert  that  G-eneral  Smuts  nad  gone  over  to  tne  - 

side  of  tbe  British  element  and  tbe  Labour  party  could 
reproach  him  with  subservience  to  capitabsm,  and  the 
decbne  of  tbe  fortunes  of  tbe  ministry  led  in  1924  to  a 
general  election  and  tbe  return  of  a  Nationabst-Labour 
coabtion  to  power.  Tbe  final  cause  for  bostibty  on  tbe 
part  of  Labour  bad  been  given  by  the  stern  repression 
of  unrest  on  tbe  Band  in  1922,  and  coabtion  was  made 
possible  by  tbe  agreement  of  General  Hertzog  not  to 
take  up  tbe  issue  of  secession.  Moreover,  tbe  path  of  tbe 
new  Prime  Minister  was  made  more  easy  by  tbe  msit  of 
tbe  Prince  of  Wales  in  1925,  which  concibated  Dutch 
feebng  to  some  degree,  and  bis  success  in  securing  tbe 
declaration  of  Dominion  equabty  at  tbe  Imperial  Con¬ 
ference  of  1926.  Tbe  election  of  1929  gave  him  an 
absolute  majority,  relegating  Labour,  which  bad  spbt 
into  two  fragments,  one  hostile  to  tbe  Government  and 
both  weakly  represented  in  Parbament,  to  a  position 
of  complete  dependence.  The  most  unfortunate  feature 
of  tbe  situation  is  tbe  strong  racial  character  of  tbe 
party  division,  tbe  marked  Bepubbcanism  of  a  section 
of  tbe  majority,  and  tbe  systematic  use  of  patronage 
to  fl.ood  tbe  pubbc  service  with  Dutch  as  opposed  to 
British  officers,  a  pobcy  only  in  part  justified  by  tbe 
advantage  of  making  good  the  initial  discrepancy  be¬ 
tween  tbe  numbers  of  British  and  Dutch  in  that  service. 

Bigid  insistence  on  bi-bnguabsm  has  necessarily  told  in 
favour  of  tbeDutcb,  to  whom  tbe  advantage  of  learning 
tbe  greatest  of  world  languages  is  infimtely  greater 
than  it  is  for  Bngbsb  speakers  to  study  Afrikaans,  a 
debased  form  of  Dutch,  only  now  being  created  as 
a  language  of  bterature.  Tbe  latest  of  party  develop- 
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'  sion  if  the  constitution  cannot  be  remoulded  on  the 
federal  basis,  while  the  leanings  of  General  Hertzog 
are  to  unification  with  the  extinction  even  of  the  small 
measure  of  individuality  left  to  the  provinces.  Yet  a 
further  element  may  be  contemplated  if  South-West 
Africa,  now  under  mandate,  fulfils  the  destiny  asserted 
by  General  Hertzog  and  becomes  a  fifth  province,  for 
the  German  population  there  has  a  solidarity  of  political 
views  which  would  not  render  it  easy  for  any  of  the 
existing  parties  to  assimilate  it. 

In  the  Irish  Free  State  parties  have  been  deter¬ 
mined  from  the  first  by  the  split  over  acceptance  or 
rejection  of  the  treaty  of  1921.  The  partyfor  acceptance 
triumphed  by  a  small  majority,  and  enjoyed  until  1932 
unquestioned  control,  though  it  had  for  this  purpose 
to  rely  on  the  co-operation  of  independent  members 
and  members  representing  farming  interests.  The  elec¬ 
tion  of  1932  saw  the  triumph  of  the  opposition  party  of 
Mr.  De  Valera,  Fianna  Fail,  with  the  aid  of  Labour, 
though  the  plurality  is  small.  The  vital  difference  be¬ 
tween  the  two  parties  has  lain  in  the  desire  of  the 
former  Government  to  work  with  the  United  Kingdom 
while  asserting  to  the  utmost  the  distinct  personahty 
of  the  Free  State,  as  opposed  to  the  admitted  desire  of 
Mr.  De  Valera  to  secure  complete  independence  and  a 
republican  constitution.  Labour,  it  must  be  said,  is 
adverse  to  a  repubhc,  and  the  opposition  now  asserts 
that  the  real  power  behind  the  throne  is  the  Irish  Ee- 
publican  Army,  whose  activities  the  late  Government 
sought  to  destroy  by  a  measure  of  the  utmost  severity, 
overriding  in  1931  the  constitutional  guarantees  for 
civil  trials  of  suspects.  The  policy  of  the  Government  is 


THE  GOVERNMENT  OF  THE  DOMINIONS  1S3 


to  develop  to  the  utmost  the  iudustrial  possibihties  of  o^er 
the  State  so  as  to  render  it  as  far  as  practicable  self-  — : 
supporting  and  independent  of  British  economies  and 
political  relations. 

Party  involves  expenditure,  and  few  parties  can 
flourish  without  contributions  from  wealthy  men  and 
firms,  who  must  be  repaid  in  the  form  of  contracts  and 
privileges,  honours  if  possible,  and  senatorships  in 
Canada.  A  striking  example  of  the  system  is  seen  in  the 
statement  that  the  Beauharnois  Power  Corporation 
and  its  officers  gave  700,000  dollars  to  the  Liberal 
party  before  an  election  in  order  to  secure  favours  to 
come  in  the  matter  of  the  development  of  power  from 
the  St.  Lawrence.  Mr.  Mackenzie  King  insisted  that  he 
never  knew  the  source  of  party  contributions,  and 
asked  for  an  investigation  into  the  sources  of  party 
funds,  which  was  not  conceded.  In  striking  contrast  is 
the  fact  that  the  Progressives  during  their  brief  activity 
raised  funds  by  local  subscriptions  of  small  amount 

_ ^the  method  now  vainly  advocated  by  Liberals  and 

Conservatives  in  the  United  Kingdom  though  often 
practised  by  Labour.  In  the  case  of  Newfoundland 
scandals  on  this  head  are  innumerable.  More  refined 
is  the  regular  practice  under  which  Parliaments  con¬ 
fer  benefits  on  locahties  at  the  public  expense  to  meet 
the  claims  of  loyal  constituencies.  In  Austraha,  New 
Zealand,  and  the  Union  also  funds  must  be  raised  in 
similar  ways;  the  plan  of  protection  throughout  the 
Domioions  means  that  there  are  always  industries 
which  can  afiord  to  expend  large  sums  in  providing  the 
parties  which  favour  them  with  the  necessary  sinews 
of  war.  The  Labour  parties,  on  the  other  hand,  have  to 
rely  on  stnaP  contributions  enforced  from  individual 
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- like  bodies.  But  they  enjoy  the  enormous  advantage  of 

almost  unlimited  unpaid  service  at  elections.  The  chief 
advantage  enjoyed  by  their  opponents  is  the  power  of 
the  press,  a  fact  which  explains,  though  it  does  not 
justify,  the  illegal  effort  ^  of  Mr.  Lang  to  place  an  excise 
on  newspapers  carefully  calculated  to  secure  that  the 
opposition  newspapers  would  be  shunned  on  the  score 
of  cost  by  all  workers. 

Party  serves  the  purpose  of  keeping  members 
amenable  to  the  instructions  of  the  Government.  In  no 
place  is  the  man  who  changes  his  politics  after  election 
approved,  and  even  alterations  of  outlook  in  a  national 
crisis  such  as  the  moves  made  in  1915-16  by  Mr. 
Hughes  evoke  an  amazing  and  enduring  bitterness  of 
spirit,  comparable  with  the  indignation  felt  in  1931 
when  the  more  moderate  section  of  Labour  in  the 
Commonwealth  broke  away  from  Mr.  Scullin’s  feeble 
guidance  and  formed  a  new  party  with  the  opposi¬ 
tion  on  the  score  that  it  was  essential  to  save 
Australia  from  bankruptcy  and  repudiation  of  liabili¬ 
ties. 

(4)  While  ministers  in  the  Dominions  do  far  more 
detailed  work  than  is  requisite  in  the  United  Kingdom, 
it  remains  essential  that  the  chief  work  of  the  state 
should  fall  on  the  civil  service.  The  history  of  that 
service  has  followed  that  of  the  British  Civil  Service, 
though  at  a  considerable  interval  of  time.  The  principle 
of  official  independence  of  political  influence  and  loyal 
obedience  to  changing  ministries  is  now  far  more  widely 
recognised  than  in  the  past.  The  struggle  has  been 
prolonged,  especially  in  Canada  under  American  in- 

‘  John  Fairfax  db  Sons  v.  New  South  Wales  (1927),  39  C.L.R.  139. 
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fluence,  but  even  tbere  mucli  progress  lias  been  made.^ 

Under  tbe  system  prevailing  before  1908  patronage  — __ 
was  political,  officers  were  far  too  numerous,  inefficiency 
predominated,  good  work  was  discouraged  tkrougli 
political  promotions.  In  1908  tbe  service  at  Ottawa 
and  in  1919  tbe  service  outside  were  brought  under  tbe 
control  of  an  independent  body  of  Civil  Service  Com¬ 
missioners,  and  in  1923  a  pensions  scheme  was  started. 

Tbe  Commission  is  independent  of  pobtical  control, 
tbe  members  being  removable  only  by  addresses  from 
botb  bouses;  tbey  bave  wide  powers  of  examination, 
and  promotions  are  in  theory  in  their  bands,  though  a 
voice  is  given  to  the  deputy  head  of  the  department. 

The  system  is  not  perfect;  there  is  a  tendency  to  restrict 
too  much  entrance  to  those  who  go  in  in  tbe  lower 
grades,  thus  excluding  the  profitable  employment  of 
university  candidates;  promotion  examinations  re¬ 
imposed  in  1919  seem  unwise;  the  promotion  system,  if 
it  avoids  political  pressure,  works  with  dubious  satis¬ 
faction  and  seems  to  obscure  responsibibty,  but  the 
improvement  on  the  old  regime  is  enormous.  The 
problem  of  the  employment  of  women  has  proved  as 
incapable  of  satisfactory  solution  as  elsewhere,  while 
railway  employees  are  placed  under  the  control  of  the 
Eailway  Commissioners  and  not  under  ordinary  civil 
service  rules.  One  strong  objection  to  leaving  such 
employees  under  civil  service  conditions  is  the  in¬ 
solubility  of  the  problem  of  removal  for  inefficiency  in 
the  case  of  civil  servants.  While  the  power  to  remove 
exists  amply,  it  is  seldom  taken  advantage  of  save  in 
cases  of  flagrant  misconduct,  and  in  fact  the  Canadian 
civil  servant  now  enj  oys  much  of  the  permanency  which 

1  R.  M.  Dawson,  The  Civil  Service  of  Canada  (1929). 
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Chapter  is  the  lot  of  the  British  civil  servant  despite  the 
theoretic  tenure  at  the  pleasure  of  the  Crown,  which 
remains  embodied  in  the  law  of  the  Dominion. 

The  question  of  political  activity  on  the  part  of  civil 
servants  has  vexed  Canada  greatly;  under  the  old 
regime  dismissals  on  this  score  after  each  general 
election  were  wholesale  and  discreditable.  Under  the 
new  regime  the  principle  is  laid  down  emphatically  that 
any  civil  servant  may  record  his  vote,  but  must  not 
“engage  in  partisan  work  in  connection  with  any  such 
election  or  contribute,  receive  or  in  any  way  deal  with 
any  money  for  any  party  funds”.  The  penalty  for  viola¬ 
tion  of  this  rule  is  dismissal  at  the  pleasure  of  the 
Governor  in  Council.  Of  the  necessity  and  utility  of  the 
rule  there  can  be  no  doubt,  nor  would  Canadian  con¬ 
ditions  permit  any  such  relaxation  as  is  sometimes 
suggested  in  the  United  Kingdom  in  the  case  of  minor 
of&cers,  such  as  country  postmasters,  lighthouse- 
keepers,  etc. 

The  example  of  the  Dominion  has  gradually  been 
followed  by  the  provinces;  thus  Saskatchewan  placed 
its  servants  in  1930  under  an  independent  commission. 
In  Newfoundland,  however,  partisanship  is  rife,  and 
political  influence  predominates. 

In  the  Commonwealth,  on  the  other  hand,  from  the 
first  measures  were  taken  to  safeguard  the  efficiency 
and  purity  of  the  service.  The  service  is  controlled  by 
an  independent  Commission,  which  deals  with  most 
issues  affecting  it,  including  promotions,  and  the 
servants  are  given  securities  against  removal  for  any 
I  but  substantial  reasons  and  a  legal  right  to  claim  pay 
idue.  The  same  general  features  are  accepted  in  the 
States  where  the  Enghsh  rule  of  tenure  at  pleasure  has 
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been  largely  modified  by  statute.  It  is  still  retained  in  Ch^er 

tbe  Commonwealtb  for  defence  forces,  and  bas  been  - 

field  applicable  to  police  forces.  Tfiere  is,  of  course,  no 
absolute  possibility  of  removing  all  political  infiuence; 
special  posts  may  be  created,  tfie  Commissions  may  be 
influenced  by  a  minister,  temporary  appointments  may 
be  made  outside  normal  rules,  and  special  powers 
vested  in  tfie  G-overnor-General  in  Council  or  Governor 
in  Council  are  sometimes  abused.  But  in  tfie  main  tfie 
civil  service  is  adec^uately  safeguarded.  Tfie  cfiief  defect 
lies  in  tfie  failure  to  offer  careers  to  university  gradu¬ 
ates,  in  tfie  comparatively  poor  salaries,  and  tfie 
ratfier  unsatisfactory  conditions  for  superannuation. 
Special  arrangements  are  applied  normally  on  tfie 
State  railways,  as  employees  in  sucfi  cases  are  obviously 
not  properly  subjected  to  rules  wfiicfi  after  all  protect 
inefficiency  ratfier  tfian  promote  competence. 

Political  activities  on  tfie  part  of  civil  servants  are 
regulated  very  ineffectively  in  Australia.  Labour 
ministries  in  effect  desire  tfiat  employees  should  work 
in  tfieir  interests,  and  fiave  not  hesitated  to  declare 
their  approval  of  sucfi  action.  It  is  significant  tfiat  in 
1903,  after  a  railway  strike  of  much  severity,  Victoria 
attempted  to  segregate  railwaymen  and  civil  services 
into  special  constituencies,  but  abandoned  the  effort  in 
1906.  As  tfiere  is  adult  suffrage,  sucfi  action  is  practi¬ 
cally  useless,  for  tfie  relatives  of  those  affected  could  be 
trusted  to  vote  as  they  desired. 

New  Zealand  also  accepts  tfie  principle  of  a  Com¬ 
missioner  to  control  appointments  and  promotions, 
but  excludes,  as  usual,  tfie  raffwaymen,  police,  and 
defence  from  fiis  jurisdiction,  makfiig  special  arrange¬ 
ments  for  railwaymen,  and  providing  superannuation 
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funds.  Political  action  has  become  of  late  a  most  serious 
issue,  and  in  the  Finance  Act,  1932,  it  was  necessary  to 
provide,  in  regard  to  the  civil  service,  the  teachers,  and 
railway  employees,  that,  if  the  appointing  authority  is 
satisfied  with  respect  to  such  a  person  that  he  has  been 
guilty  of  conduct  calculated  to  incite,  procure,  or  en¬ 
courage  grave  acts  of  injustice,  violence,  lawlessness, 
or  disorder,  or  that  by  public  statements,  or  statements 
intended  for  publication  in  New  Zealand  or  elsewhere, 
he  has  sought  to  bring  the  Government  of  New  Zealand 
into  disrepute,  or  that  in  any  other  manner  his  conduct 
has  been  gravely  inimical  to  the  peace,  order,  or  good 
government  of  New  Zealand,  it  should  be  lawful  for 
the  appointing  authority,  with  the  concurrence  of  the 
Governor-General  in  Council,  to  terminate  his  employ¬ 
ment  without  notice.  The  clause  was  vehemently 
attacked  in  Parliament,  but  the  circumstances  seem  to 
have  rendered  necessary  a  distinct  warning  to  em¬ 
ployees  of  their  obvious  duty  of  loyalty  to  the  Govern¬ 
ment  which  they  serve. 

In  the  Union,  as  required  by  the  constitution,  the 
public  service  is  controlled  by  a  Commission  of  three 
members,  who,  however,  only  hold  ofiice  for  five  years. 
They  have  wide  powers  in  respect  of  appointment, 
promotion,  grievances,  grading,  etc.  They  are,  however, 
subject  to  the  control  of  the  Governor-General  in 
Council,  and  in  the  period  since  1924  the  policy  of  the 
Government  has  been  to  insist  on  bi-Ungualism  in  all 
officers  and  in  the  preference  of  Dutch  to  British.  It  is 
significant  that  so  many  dubious  appointments  have 
been  made  of  late  that  the  Speaker  has  ruled  that 
questions  in  Parliament  suggesting  improper  action 
are  not  to  be  allowed — a  rather  frank  confession  of  the 
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tmth  of  tlie  feeling  expressed  in  1930  by  tbe  Bishop  of 

Johannesburg  that  Englishmen  are  not  wanted  in  the  - 

public  service.  Employees  of  the  railways,  ports,  and 
harbours  fall  under  the  control  of  the  Railway  Ad¬ 
ministration,  at  the  head  of  which  is  the  minister  aided 
by  a  Board  of  three  Commissioners,  while  the  executi\e 
power  rests  with  a  General  Manager.  The  pohcy  of  this 
regime  has  been  to  secure  wide  employment  for  Dutch 
landless  subjects,  despite  the  fact  that  the  work  done 
by  them  costs  much  more  than  like  work  performed 
by  natives.  Needless  to  say,  the  political  advantages  to 
the  ministry  of  this  factor  have  not  been  ignored  nor 
have  they  passed  without  criticism,  as  the  Act  of  1909 
requires  administration  on  business  principles,  which 
plainly  are  not  being  observed. 

The  Irish  Eree  State  appoints  a  Board  of  Civil  Service 
Commissioners,  but  it  holds  office  at  the  pleasure  of  the 
Executive  Council,  and  while  it  normally  decides  on 
appointments,  the  head  of  any  ministry  with  the  assent 
of  the  ministry  of  finance  may  except  posts  from  its 
control.  It  can  therefore  be  held  that  evasion  of  exclu¬ 
sion  of  pohtical  influence  is  possible,  but  the  standard 
of  selection  appears  to  have  been  high,  nor  does  pohtical 
activity  on  the  part  of  the  civil  service  appear  to  have 
been  objectionable. 

(5)  The  intimate  relations  of  the  Dominions  with 
the  United  Kingdom  attach  special  importance  to 
Dominion  representation  in  London.  In  1879  an  efiort 
was  made  by  Canada  to  estabhsh  representation  on 
a  basis  comparable  to  diplomatic  status;  the  British 
Government  compromised  on  the  style  of  High  Cona- 
missioner,  but  both  Six  A.  Galt  and  Sir  C.  Tupper  in 
that  office  were  anxious  to  develop  the  pohtical  side  of 
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their  activities  as  well  as  care  of  commercial  business. 
All  the  Dominions  have  since  then  established  High 
Commissionerships,  and  have  employed  the  holders  to 
perform  political  functions.  Their  importance  in  this 
regard  has  been  enhanced  by  the  decision  taken  after 
the  Imperial  Conference  of  1926  to  eliminate  the 
Governor-Greneral  as  a  channel  of  communication  in 
the  case  of  Canada,  the  Commonwealth,  the  Union, 
and  the  Irish  Free  State.  While  communications  pass 
direct  from  minister  to  minister,  it  is  easy  also  to  use 
the  High  Commissioner  as  a  link.  The  importance  of 
the  office  has  been  recognised  by  the  grant  of  preced¬ 
ence  in  1931  immediately  after  Secretaries  of  State 
(save  when  Dominion  ministers  are  present),  while  the 
Finance  Act,  1925,  relieves  High  Commissioners  and 
Agents-General  and  their  staffs  of  liability  to  income 
tax,  and  by  administrative  action  High  Commissioners 
are  accorded  the  same  exemption  from  taxation  in 
general  as  is  accorded  to  Ambassadors  of  foreign 
powers.^ 

A  slightly  different  proposal  was  made  by  Mr. 
Harcourt  in  1912— the  stationing  in  London  of  a  Do¬ 
minion  minister,  member  of  the  Dominion  Cabinet, 
who  would  act  as  a  means  of  keeping  the  British  and 
Dominion  Governments  in  the  closest  touch  on  all 
aspects  of  foreign  and  imperial  policy.  To  some  extent 
effect  was  given  to  this  idea  in  the  position  in  1914  of 
Mr.  Perley  as  representative  of  the  Canadian  Cabinet 
in  London.  But  the  proposal  has  never  been  generally 
adopted.  In  1932,  however,  it  was  decided  by  the 
Commonwealth  Government  not  to  fill  up  the  vacancy 

High  Commissioners  are  still  denied  ambassadorial  exemption  from 
suit:  Isaacs  <£■•  Sons  v.  Cook,  [1925]  2  K.B.  391. 


THE  GOVERNMENT  OF  THE  DOMINIONS  191 


in  tlie  o£S.ce  of  High.  Commissioner,  but  to  station  Mr.  Ch^er 

Bruce  as  a  liaison  minister  in  London.  Canada,  how-  - 

ever,  in  1930  contented  herself  with  appointing  Mr. 
Berguson,  formerly  Premier  of  Ontario  and  one  of  the 
chief  architects  of  the  Conservative  triumph  in  the 
election  of  1930,  to  the  High  Commissionership.  As  the 
post  had  been  given  to  Mr.  Massey  by  the  Liberal 
Government,  strong  exception  was  taken  by  hlr. 
Mackenzie  Bang  to  the  new  step,  and  he  claimed  that 
the  office  of  High  Commissioner  should  be  kept  out  of 
pohtics.  Mr.  Bennett,  however,  insisted  that  the  post 
was  quite  different  from  the  office  of  Minister  to  foreign 
states,  which  should  be  regarded  as  non-pohtical. 

The  Government  required  at  London  a  person  in  the 
closest  touch  pohtically  with  its  views.  It  may  be 
added  that  doubtless  the  removal  of  Mr.  Ferguson 
from  Ottawa  was  a  considerable  convenience  to  the 
administration,  which  regarded  with  complacency  the 
efforts  of  the  opposition  to  censure  his  excursions  into 
the  pohtical  field.^  The  appointment  recalls  in  some 
degree  the  position  occupied  by  Sir  C.  Tupper,  who 
from  time  to  time  was  formally  High  Commissioner 
and  so  far  a  civil  servant,  and  at  other  times  was  a 
minister  m  the  Dominion  Cabinet  though  present  in 
London.  There  are  no  doubt  advantages  in  the  mode  of 
action  chosen  by  Canada  and  Austraha,  for  the  danger 
of  unwise  assurances  beiag  given  by  the  minister  in 
London  may  now  be  deemed  to  be  a  thing  of  the  past. 

The  States  of  Austraha  are  represented  by  Agents- 
General,  who  combine  in  their  limited  sphere  both 
pohtical  and  economic  functions,  but  naturally  under 
the  present  conditions  the  Agents-General  are  mainly 
^  Canadian  Annual  Review,  1930-31,  pp.  81,  326,  32  i. 


192  CONSTITUTIONAL  LA  W  OF  BRITISH  DOMINIONS 


Chapter  concerned  with  commercial  and  financial  questions. 

_ Tlie  same  remark  applies  to  the  Agents-General  of  the 

Canadian  provinces,  but  they  are  not  accredited  to  the 
Dominions  Secretary,  and  he  maintains,  in  accordance 
with  the  Canadian  constitution,  relations  only  with  the 
High  Commissioner. 


CHAPTER  IX 


THE  LEGISLATURES— COMPOSITION  AND  RELATIONS 
OP  THE  HOUSES 

The  bicameral  system  prevails  in  tbe  Dominions.  In  Ch^ter 
tbe  States,  Queensland  abandoned  it  in  1922;  in  tbe  — 1 
provinces  of  Canada  it  never  existed  for  Ontario, 

British  Columbia,  Saskatchewan,  and  Alberta,  and  has 
been  abohshed  by  Prince  Edward  Island — which  has 
created  a  composite  house,  one  half  of  its  members 
elected  on  a  higher  franchise  — by  Manitoba,  New 
Brunswick,  and  Nova  Scotia,^  so  that  it  survives  only 
in  Conservative  Quebec. 

(1)  The  lower  houses  are  normally  styled  Legis¬ 
lative  Assembhes,  but  Houses  of  Assembly  in  South 
Austraha,  Tasmania,  Newfoundland,  and  the  Union, 

House  of  Bepresentativesin  the  Commonwealth;  House 
of  Commons  in  Canada;  Chamber  of  Deputies  (Dail 
Eireann)  in  the  Irish  Free  State.  The  upper  house  is 
styled  Senate  in  the  federations,  the  Union,  and  the 
Free  State;  Legislative  Council  elsewhere.K . 

The  franchise  for  the  lower  house  normally  ap¬ 
proaches  manhood  and  womanhood  suffrage.  It  is 
accorded  to  British  subjects  only,  natural -born  or 
naturahsed,  and  only  after  a  period  of  residence  in 
the  territory  and  a  shorter  period  of  residence  in  the 
registration  districts.  The  usual  disqualifications  are 

1  A.-G,for  Nova  Scotia  v.  Nova  Scotia  Legislative  Council,  [1928]  A.C. 

107. 
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Cha|ter  merely  for  unsoundness  of  mind  and  conviction  for 
— 1  crime,  where  the  sentence  has  not  been  undergone  or  a 
pardon  granted-,  but  the  details  vary  greatly.  In  Canada, 
the  federation  and  the  provinces  control  their  own 
franchises,  but  the  federation  excludes  from  the  vote 
persons  who  are  not  permitted  to  vote  at  provincial 
elections.  These  include  North  American  Indians  in 
New  Brunswick,  British  Columbia,  Saskatchewan,  and 
Alberta;  Chinese  in  Saskatchewan;  British  Indians, 
Chinese,  and  Japanese  in  British  Columbia.  Women  are 
granted  the  vote  save  for  provincial  elections  in  Quebec, 
despite  the  fact  that  they  exercise  it  in  federal  elec¬ 
tions.  Quebec  clings  to  a  small  property  qualification, 
as  in  Nova  Scotia.  In  the  federation  the  number  of 
members  is  determined  by  the  rule  that  Quebec  shall 
have  65,  and  the  other  provinces  a  number  propor¬ 
tional  to  relative  population  as  ascertained  by  the 
decennial  census.  At  present  the  House  of  Commons 
has:  Ontario,  82;  Quebec,  65;  Nova  Scotia,  14;  New 
Brunswick,  11;  Prince  Edward  Island,  4— -the  number 
is  preserved  by  an  Imperial  Act  of  1915  giving  each 
province  as  a  minimum  the  same  number  of  members 
as  it  has  Senators;  Manitoba,  17;  British  Columbia,  14; 
Saskatchewan,  21;  Alberta,  16;  and  the  Yukon  Terri¬ 
tory,  1.  The  rule  of  single-member  constituencies  pre¬ 
vails,  and  redistribution  once  was  a  mere  matter  of 
gerrymandering;  it  is  now  more  fairly  carried  out  by  a 
Commission  representing  both  parties.  The  provinces 
have  in  the  main  single-member  constituencies,^  but 
with  certain  exceptions. 

^  Ontario,  112;  Quebec,  90;  Nova  Scotia,  41  (at  next  election,  38); 
New  Brunswick,  48;  British  Columbia,  48;  Prince  Edward  Island,  30; 
Manitoba,  55;  Saskatchewan,  63;  Alberta,  63. 
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Newfoundland  now  enjoys  womanhood  sufirage  at  Chapter 

age  twenty-five,  and  there  were  40  memhers,  sis  in  - 

two-memher  constituencies,  the  rest  in  single-memher 
constituencies,  hut  in  1932  a  redistribution  reduced  the 
number  to  27. 

The  Commonwealth  has  adult  sufirage,  excluding 
only  aboriginal  natives  of  Austraha,  Asia,  Africa,  or  the 
Pacific  islands,  but  not  Maoris  nor,  siace  1925,  British 
Indians,  and  if  any  of  the  excluded  persons  is  entitled 
under  State  law  to  vote  at  State  elections,  he  has  the 
federal  franchise.  The  number  of  members  is  75  for  the 
States,  based  on  a  periodical  assignment  according  to 
population  under  the  constitution;  New  South  Wales 
has  now  28  members,  Victoria  20,  Queensland  10, 

South  Austraha  7,  Western  Austraha  and  Tasmama 
5  apiece.  One  member  without  vote  represents  the 
Northern  Territory.  The  States  adopt  single-member 
constituencies  as  a  rule.  New  South  Wales,  under  an 
Act  of  1929,  has  90  such  constituencies  redistri¬ 
buted  to  give  the  country  areas  42  seats,  future  de¬ 
limitations  to  be  carried  out  by  a  Commission.  Victoria 
has  65,  Queensland  62,  Western  Austraha  50.  Tas¬ 
mania  has  30  in  groups  of  five,  and  South  Austraha 
46,  eight  constituencies  returning  three  members  and 
eleven  two  apiece.  Queensland  and  Western  Austraha 
disqualify  aboriginal  natives  of  Austraha,  Asia,  Africa, 
and  the  Pacific,  but  Queensland  has  exempted  from 
this  British  Indians. 

New  Zealand  has  adult  suffrage  for  white  persons 
and  half-castes,  with  76  single-member  constituencies. 
Maoris  have  four  seats  of  their  own,  thus  securing  full 

regard  for  their  rights.  _ 

The  Union  of  South  Africa  has  now  simplified  its 
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Chapter  franchise  for  white  persons  hy  according  in  1931  the 
'  vote  to  all  adult  males  and  females,  without  property 
qualifications  of  any  kind.  This  step  was  deliberately 
intended  to  strengthen  the  Government  of  General 
Hertzog  by  enfranchising  women,  especially  Dutch 
women,  and  the  poor  Dutch  whites.  No  change  is  made 
in  the  native  and  coloured  franchise  of  the  Cape,  which 
is  not  extended  to  women.  The  vote  can  only  be  ob¬ 
tained  by  ability  to  write  name,  address,  and  occupa¬ 
tion,  and  by  twelve  months’  occupation  of  property 
worth  £75  in  the  registration  district  or  three  months’ 
residence  and  earnings  of  £50  a  year.  By  the  new  system 
the  old  equality  goes  for  ever,  and  a  strong  criticism 
was  made  against  the  change  based  on  the  fact  that 
it  contradicted  the  repeated  declarations  of  General 
Hertzog’s  policy.  That  policy,  it  was  asserted,  had 
definitely  promised  to  place  coloured  and  white  on  one 
plane,  with  votes,  and  to  exclude  natives  from  the  vote 
in  the  ordinary  way,  substituting  a  limited  representa¬ 
tion  by  elected  white  persons  chosen  by  native  con¬ 
stituencies;  a  system  to  be  applied  also  in  Natal  and  the 
northern  provinces,  where  the  natives  have  no  vote, 
while  in  Natal  the  number  qualified  is  nominal.  The 
Cape  vote  can  be  abolished  or  altered  under  the  con¬ 
stitution^  only  by  a  two-thirds  majority  of  the  total 
number  of  both  houses  at  a  joint  session  of  the  houses, 
and  so  far  this  condition  has  not  been  fulfilled.  Even 
coloured  persons,  it  is  now  clear,  are  to  be  placed  in  a 
position  of  complete  inferiority,  for  their  votes  will  be 
of  no  importance  in  comparison  with  white  persons’ 
votes.  The  number  of  seats  is  determined  by  popula¬ 
tion  from  time  to  time;  the  present  House  has  148 — 

1  iJ.  V.  NioU,  [1931]  A.D.  484. 
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58  for  tte  Cape,  55  for  the  Transvaal,  18  for  the  Cl^ter 
Orange  Free  State,  and  17  for  hiatal.  ^  ■ 

The  Union  Act  of  1931  introduces  for  the  first  tune 
the  demand  that  the  vote  shall  he  confined  to  Union 
Nationals,  thus  imitating  the  Irish  Free  State  rule 
assigning  it  only  to  citizens.  The  Free  State  has  153 
seats,  divided  over  30  constituencies  of  from  three  to 
nine  members.  It  is  governed  by  the  principle  of  one 
member  for  not  less  than  20,000  voters,  and  redistribu¬ 
tion  is  to  take  place  at  ten-year  intervals. 

Membership  is  normally  permissible  to  any  elector, 
but  it  is  usual  to  disquahfy  persons  holding  contracts 
from  the  government,  save  as  members  of  limited 
companies,  and  aU  kinds  of  civil  servants  as  opposed 
to  ministers.  Various  other  grounds  exist  from  place  to 
place;  conviction  for  crime  is  often  a  bar,  and  seats  are 
vacated  by  bankruptcy,  absence  without  leave,  loss  of 
nationahty,  conviction  for  crime,  or  for  corrupt  prac¬ 
tices,  etc.  Naturahsed  persons  sometimes  need  to  have 
been  resident  for  two  years  at  least.  The  Union  requires 
that  members  of  the  Parhament  should  be  European 
British  subjects  of  five  years’  residence,  thus  negating 
the  old  right  of  natives  or  coloured  persons  to  be  elected 
in  the  Cape.  Newfoundland  demands  a  smaU  property 
qualification.  Judges  and  members  of  the  defence  forces 
on  full  pay,  and,  in  the  Irish  Free  State,  of  the  pohce,  are 
inehgible.  Kesignation  is  always  permitted,  at  least  if 
the  member’s  conduct  is  not  under  Parhamentary  in¬ 
vestigation.  In  Canada  the  Dominion  and  the  provmces 
exclude  members  of  the  provincial  or  federal  legis¬ 
latures  from  election  to  the  other,  and  in  the  Common¬ 
wealth  there  is  a  like  exclusion  between  States  and 
Commonwealtli. 
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Chapter  Payment  of  members  is  the  universal  practice;  the 
-  maximum  is  £1000  for  Canada  and  the  Commonwealth 

now  reduced  in  the  latter  as  an  economy  measure. 
The  leader  of  the  opposition  is  normally  paid  a  salary. 

The  duration  of  the  lower  house  is  five  years  in 
Canada  and  the  provinces,  except  Prince  Edward 
Island,  where  it  is  still  four,  as  in  Newfoundland.  The 
Australian  rule  is  three,  but  for  the  present  Parliament 
New  Zealand  has  extended  it  to  four.  The  Union  has 
five,  as  has  the  Irish  Free  State,  the  constitution 
allowing  a  maximum  of  six. 

Electoral  procedure  is  based  on  the  British  model. 
Writs  are  issued  in  the  case  of  a  general  election  by 
the  Governor,  otherwise  by  the  Speaker.  Nomination, 
polling,  and  counting  of  votes  are  carried  out  as  in  the 
United  Kingdom.  Registration  of  voters  is  largely  com¬ 
pulsory.  In  the  great  majority  of  cases  the  shnple  rule 
of  awarding  the  seat  to  the  candidate  with  the  largest 
number  of  votes  prevails.  It  works  most  unfairly  every¬ 
where  from  the  numerical  point  of  view,  giving  ex- 
a,ggerated  majorities  of  members  to  parties,  and  occa¬ 
sionally  allowing  a  party  with  a  minority  of  votes  to 
secure  the  control  of  the  house.  But  in  Canada,  where 
the  evils  of  the  position  are  not  denied,  and  where  in 
Quebec  they  are  often  seen  at  their  worst,  sentiment 
still  prefers  the  old-fashioned  manner  of  voting.  It  on 
the  whole  is  held  to  have  given  workable  houses,  and 
no  doubt  this  feeling  has  been  helped  by  the  normal 
absence  of  more  than  two  great  parties.  Yet  the  dis¬ 
proportion  in  the  size  of  constituencies  in  the  interests 
of  the  country  areas  is  carried  too  far,  and  it  is  hardly 
satisfactory  that,  as  in  1896,  a  minority  of  11,000  votes 
as  compared  with  the  Conservatives  yet  saw  the 
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Liberals  with  thirty  raore  seats,  or  that  in  1926  the 
Liberals  ia  Manitoba  with  38,000  votes  as  agamst 
83,000  captured  seven  seats  to  none.  Nevertheless  it  is 
argued  successfully  against  proposals  to  adopt  pro¬ 
portional  representation  that  it  would  be  impossib  e 
to  expand  the  western  constituencies  to  the  necessary 
extent  to  suit  the  system  without  making  them  utterly 
unwieldy,  and  it  is  feared  that  the  new  system  would 
bring  into  existence  groups  which  would  render  the 
task  of  administration  even  more  difficult  than  it 
necessarily  must  be  in  a  federation.  Mr.  Mackenzie 
Wing  has  championed  the  alternative  vote,  but  in  vam. 
Maidtoba  has,  however,  proportional  representation 
for  Winnipeg  as  a  ten -member  constituency,  and 
Alberta  has  the  system  for  two  sis-member  constitu¬ 
encies  with  the  preferential  transferable  vote  for  the 
rest.  Newfoundland  naturally  is  old-fashioned. 

In  Austraha  preferential  voting  in  single-member 
constituencies  has  been  adopted  by  the  Common¬ 
wealth,  by  New  South  Wales,  which  has  given  up 

proportional  representation,  Victoria,  Queensland,  and 
Western  Austraha.  The  system  of  the  Commonwealth 
is  to  compel  the  voter  to  mark  his  preferences;  li  no 
person  has  an  absolute  majority,  the  candidate  lowest 
in  the  hst  is  discarded  and  his  second  preferences 
distributed,  and  so  on  until  one  candidate  has  t  e 
absolute  majority.  It  is  not  a  satisfactory  system,  and 
Tasmania  since  1909  has  been  faithful  to  proportional 
representation  proper  with  six  five-member  constitu¬ 
encies.  The  system  works  out  with  admirable  mathe¬ 
matical  accuracy  and  is  popular.  If  it  makes  weak 
governments,  that  is  inevitable,  because  the  State  is 
Lre  or  less  equaUy  divided  in  pohtical  views  between 
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Ch^ter  supporters  and  critics  of  labour  views.  New  Zealand 
—d  has  tried  and  dropped  (1908-13)  the  second  ballot,  but 
cannot  be  persuaded  to  try  even  the  preferential  vote. 
The  Union  contemplated  the  possibility  of  proportional 
representation  which  was  urged  by  the  delegates  of 
the  Transvaal,  but  finally  dropped  it,  save  for  elections 
of  Senators  and  of  members  of  the  Executive  Com¬ 
mittees  of  the  Provincial  Councils.  As  the  distribution 
of  seats  is  distinctly  unsatisfactory  and  makes  for 
much  inequality  in  favour  of  the  Dutch  districts,  the 
result  is  unjust  to  the  South  African  party.  The  Irish 
Free  State,  on  the  other  hand,  adheres  to  proportional 
representation,  which  has  served  it  in  good  stead.  It 
was  by  reason  of  it,  in  all  probability,  that  the  treaty 
was  accepted  in  1922,  and  since  then  no  party  has 
obtained  an  exaggerated  majority,  giving  the  inde¬ 
pendents  and  the  representatives  of  labour  and  farm¬ 
ing  the  opportunity  of  checking  the  action  of  the 
government  of  the  day. 

Limitation  of  electoral  expenditure  has  been  at¬ 
tempted  in  several  cases,  and  the  need  for  it  is  doubt¬ 
less  often  strong.  In  the  Commonwealth  a  candidate  is 
limited  to  £250  for  a  Senate  election  and  £100  for  a 
House  of  Representatives  election.  Moreover,  every 
association  or  other  body  which  spends  money  to 
influence  elections  must  return  that  expenditure,  and 
newspapers  must  reveal  what  payments  have  been 
made  for  publicity.  In  Canada  a  seat  costs  from  2000  to 
4000  dollars  to  the  candidate,  and  the  Conservatives 
are  said  to  have  spent  100,000  dollars  to  secure  the 
defeat  of  Mr.  Mackenzie  King  in  one  election. 

Corrupt  practices  are  penalised  much  as  in  the 
United  Kingdom,  and  the  Courts  now  normally  are 
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entrusted  with,  the  decision  of  electoral  petitions,  from  Chapter 

which  the  Prh’y  Council,^  and  in  Austraha  the  High  - 

Court  of  the  Commonwealth,^  accept  no  appeals.  But 
it  remains  possible  for  governments  to  bribe  the  elec¬ 
torate,  especially  at  bye-elections,  by  promises  of  pubhc 
works  to  be  performed,  and  Canada  in  special  afiords 
much  ocular  demonstration  of  such  works  undertaken 
with  no  higher  object  than  to  win  the  favour  of  the 
electors  at  the  cost  of  the  pubhc  purse.  In  Newfound¬ 
land  the  employment  of  funds  on  roads  is  one  regular 
mode  of  securing  local  favour. 

(2)  The  constitutions  of  the  upper  houses  are,  as 
regards  the  federations  and  the  TJnion,  vitally  afiected 
by  considerations  of  federal  character;  those  of  the 
other  houses  are  essentially  the  outcome  of  the  early 
distrust  of  extreme  democracy  which  marked  the 
framing  of  colonial  constitutions.  Hence  they  have 
been  the  mark  of  attack,  to  which  the  upper  chambers 
of  the  Canadian  provinces  have  succumbed  save  in  the 
case  of  Quebec,  and  even  in  Australia  Queensland  is 
now  unicameral.  The  other  houses  have  resisted  on¬ 
slaughts  either  by  reason  of  their  elective  character  or 
by  a  certain  readiness  to  yield  to  the  lower  houses. 

In  Canada  the  Senate,  under  an  Imperial  Act  of  1915, 
consists  of  96  members.  The  federal  principle  apphes 
in  so  far  as  the  provinces  are  grouped  into  four  groups, 
Ontario,  Quebec,  the  maritime  provinces,  and  the 
western  provinces,  each  with  24  Senators.  Nova  Scotia 
and  New  Brunswick  have  10  apiece,  Prince  Edward 
Island  4,  and  the  great  provinces  of  the  west  must  be 
content  with  6  apiece.  Obviously  this  is  far  from  an 

^  Theberge  v.  Lamdry  (1876),  2  App.  Cas.  102. 

2  Holmes  v.  Angwin  (1906),  4  C.L.R.  297. 
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Chapter  ideal  division,  and  is  explained  only  by  Mstorical 
grounds.  Selection  is  by  nomination  of  tbe  Dominion 
Government  and  appointment  by  tbe  Governor- 
General  in  tbe  royal  name.  A  Senator  must  be  thirty 
years  of  age,  male  or  female,’-  own  property  worth 
4000  dollars  above  all  debts,  bold  land  worth  the  same 
amount,  and  be  resident  in  the  province.  Seats  are 
vacated  on  loss  of  property  or  cessation  of  residence, 
as  well  as  in  the  usual  cases  of  bankruptcy,  crime, 
absence,  or  resignation.  The  powers  of  the  Senate  are 
not  defined  by  law,  save  in  so  far  as  it  is  laid  down  that 
any  appropriation  bill  or  taxing  bill  must  originate  in 
the  lower  house.  Nor  is  there  any  provision  for  dead¬ 
locks  save  the  right  of  the  Crown,  which  would  be 
exercised  now  on  Canadian  advice  without  hesitation, 
to  add  either  four  or  eight  members  in  equal  propor¬ 
tions  from  the  four  divisions  of  Canada  in  order  to 
overcome  a  deadlock,  a  provision  never  yet  employed. 

The  Senate  obviously  from  the  outset  was  not  based 
on  true  federal  principles,  for,  apart  from  the  lack  of 
equality  of  representation  of  the  provinces,  the  mode 
of  appointment  secured  that  the  members  selected 
would  be  men  not  hkely  to  champion  provincial  rights, 
and  the  Senate  has  never  shown  any  special  activity  in 
this  regard.  It  has  failed  also  to  carry  out  the  idea  that 
it  might  be  the  home  of  elder  statesmen  whose  calm 
prudence  would  be  a  valuable  aid  to  the  lower  house. 
As  it  has  none  of  the  authority  in  treaty  matters  and 
appointments  of  the  United  States  Senate,  it  has 
attracted  none  of  the  younger  politicians.  Membership 
is  the  reward  of  party  services,  normally  in  old  age;  it 

’  Edivards  v.  A.-G.for  Canada,  [1930]  A.C.  124.  Women  are  eligible 
for  all  the  other  upper  houses,  save  New  Zealand. 


THE  GOVERNMENT  OF  THE  DOMINIONS  303 


may  be  given  to  generous  benefactors  of  party  funds,  Chapter 
or  to  business  men  whose  presence  there  is  expected  — 1 
by  some  great  corporation  to  further  their  interests  in 
legislation.  Appointments  are  purely  party;  Sir  J. 
Macdonald  once  deviated  from  this  rule,  Sir  W.  Laurier, 

Sir  E.  Borden,  and  Mr.  Bennett  never. 

The  purely  partisan  character  of  the  Senate  has  re¬ 
sulted  in  the  rule  that  it  accepts  the  legislation  of  the 
party  without  serious  dissent,  and  that  it  attacks  when 
there  is  a  change  of  regime  the  legislation  sent  up  to  it 
with  a  vigour  which  dies  away  as  the  members,  usually 
old,  die  ofi  and  are  replaced  by  nominees  of  the  new 
government.  Hence  in  1913  the  Senate  destroyed  the 
proposal  of  Sir  E.  Borden  to  contribute  35  miUion 
dollars  in  emergency  to  the  British  Navy  as  retribution 
for  the  defeat  of  Sir  W.  Laurier  in  1911.  In  due  course 
the  majority  became  Conservative  and  the  Liberals 
suffered  retribution.  Not  content  with  rejecting  a 
money  bill  as  in  1913,  the  Senate  set  up  the  claim  and 
exercised  it  successfully  to  amend  such  bills.  It  rejected 
in  1922  and  1924  the  proposal  to  build  branches  of  the 
Canadian  National  Eailway,  which  it  doubtless  cor¬ 
rectly  deemed  a  mere  bait  to  the  electorate,  and  in 
1925  it  drastically  amended  the  bill  making  appropria¬ 
tions  to  reheve  the  sufferers  from  the  disaster  affecting 
the  Home  Bank,  and  the  lower  house  had  perforce  to 
acquiesce.  Many  other  measures  both  financial  and 
general  have  since  been  examined  critically  though 
not  so  drastically  by  the  Senate,  which  delayed  for  a 
long  time  the  rehef  of  the  estabhshment  of  a  divorce 
court  desired  by  Ottawa  in  heu  of  divorce  by  Act  of 
Parhament,  a  proceeding  in  which  the  Senate  had 
taken  upon  itself  the  business  of  examining  the  justice 
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of  claims.  It  still  must  exercise  this  function  for 
Quebec. 

That  the  Senate  is  satisfactory  no  one  claims,  but 
to  amend  its  constitution  is  practically  hopeless.  An 
Imperial  Act  could  only  be  based  on  an  agreed  scheme, 
which  has  never  been  approached.  Election  by  the 
provincial  legislatures,  or  nomination  by  their  govern¬ 
ments,  or  as  regards  a  third  by  the  leader  of  the  federal 
opposition  or  by  various  interests,  learned  institutions, 
and  so  on,  has  been  mooted,  but  the  chance  of  change 
is  negligible  as  matters  stand. 

In  the  case  of  the  Commonwealth  the  federal  prin¬ 
ciple  is  in  form  preserved.  The  Senate  consists  of  thirty- 
six  Senators  sitting  for  six  years,  one  half  retiring  every 
three  years,  elected  by  the  whole  of  each  State  as  a 
single  electorate  on  the  system  of  preferential  voting, 
each  elector  being  compelled  to  vote  for  one  more  than 
double  the  number  of  seats  to  be  filled,  or  for  the  whole 
of  the  candidates  if  fewer,  in  order  of  preference.  There 
is  no  property  qualification,  and  the  rules  as  to  the 
electors  and  members  are  as  for  the  House  of  Eepre- 
sentatives.  The  powers  of  the  Senate  are  normally 
equal  with  the  lower  house.  But  it  may  not  originate 
any  taxation  or  appropriation  measures;  it  may  not 
amend  any  bill  imposing  taxation  or  appropriating 
moneys  for  the  ordinary  annual  services  of  the  govern¬ 
ment,  nor  any  bill  so  as  to  increase  any  proposed  charge 
on  the  people.  But  it  may  suggest  amendments  to  any 
bill  which  it  cannot  amend,  and  its  power  of  rejection 
is  unimpaired.  Nor  can  it  be  affected  by  the  tackling 
of  irrelevant  matter;  bills  for  the  ordinary  annual 
appropriation  must  not  deal  with  anything  else;  taxa¬ 
tion  bills  must  contain  no  extraneous  matter  on  pain 
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of  invalidity,  and  must  deal  witli  one  subject  of  tasa-  ctapter 
tion  only  unless  customs  or  excise  duties  are  concerned^  — 1 
Hence  the  Senate  bas  come  to  exercise  tbe  widest 
powers  in  tarifi  matters,  for  it  need  not  yield  if  its 
suggestions  are  objected  to,  and  matters  are  normaEy 
settled  by  compromise.  Tbe  Senate,  therefore,  has 
virtually  power  to  amend.  For  deadlocks  between  the 
houses  there  is  the  provision  that  if  a  biU  is  rejected 
twice,  with  an  interval  of  three  months  intervening, 
by  the  Senate ,  the  Governor-General  may  dissolve  both 
houses;  if  the  bill  is  then  rejected,  the  issue  may  be 
laid  before  a  joint  session,  at  which  it  will  pass  if  it 
secures  an  absolute  majority  of  the  total  numbers  of 
both  houses.  The  procedure  has  once  been  used,inl914, 
when  the  result  was  to  inflict  a  crushing  defeat  on  the 
Government  of  Mr.  Cook.  In  constitutional  proceedings 
either  house  in  theory  can  secure  a  reference  to  the 
people,  but  in  practice  only  the  lower  house  can  exer¬ 
cise  the  power,  as  we  have  seen  above. 

The  Senate  has  completely  failed  to  act  as  a  pro¬ 
tector  of  the  rights  of  the  States,  nor  has  it  attracted 
polit.icia.-ns  of  any  high  order,  who  prefer  the  lower 
house,  in  which  reputation  and  office  can  be  won.  The 
mode  of  election  has  turned  out  quite  unsatisfactorily; 
the  number  of  seats  won  corresponds  very  poorly  as  a 
rule  to  the  number  of  votes  cast  for  the  different  parties, 
so  that  there  is  a  permanent  possibihty  of  strong  dis¬ 
crepancies  in  the  size  of  the  government  party  in  the 
houses.  If  the  government  has  a  majority  in  both,  the 
upper  house  is  of  little  service;  if  it  is  in  a  minority, 
there  is  constant  risk  of  serious  friction,  as  under 

1  Cf.  Osborne  v.  Commonwealth  (1911),  12  C.L.R.  321,  which  suggests 
the  invalidity  of  Acts  contrayeiiiiig  section  55. 
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Chapter  Mr.  Scullin’s  Government  wlien  lie  contemplated  seek- 
-ing  a  double  dissolution  to  secure  a  majority  if  possible 
in  the  Senate.  In  its  early  days  Labour,  by  its  superior 
organisation,  captured  an  undue  proportion  of  seats, 
but  from  1919-22  it  had  but  a  solitary  representative, 
and,  even  though  things  improved  in  1922,  it  has  never 
since  been  in  a  position  in  accordance  with  its  strength 
in  voters.  It  has  thus  been  possible  for  the  Senate  to 
exercise  a  wise  restraint  on  the  measures  of  Labour; 
it  improved  in  1930  considerably  the  legislation  as  to 
concihation  and  arbitration  and  opposed  an  effective 
refusal  to  the  more  unsound  of  the  Labour  financial 
proposals  in  Mr.  Scullin’s  administration.  Moreover,  its 
financial  powers  have  secured  the  adoption  of  the 
system  of  referring  all  projects  involving  expenditure 
of  over  £25,000  to  a  Public  Works  Committee  repre¬ 
senting  both  houses,  where  the  matters  involved  can 
be  properly  sifted  and  the  issue  decided  with  proper 
knowledge  of  the  financial  issues. 

Despite  doubts  expressed  by  Sir  R.  Baker  and  Sir  S. 
Griffith,  the  Senate  has  acquiesced  in  the  constitutional 
usage  for  the  lower  house  to  control  the  ministry, 
though  it  is  perhaps  not  too  much  to  say  that  it  has 
succeeded  only  in  avoiding  difficulties  by  ceasing  to 
be  a  States  house. 

The  Union  of  South  Africa,  despite  the  fact  that  it  is 
not  a  federation,  made  in  the  constitution  of  the  Senate 
a  remarkable  concession  to  the  federal  ideal.  Under  the 
constitution  the  selection  of  Senators  now  lies  with  the 
members  of  Assembly  for  the  province  in  joint  session 
with  the  Provincial  Council,  presided  over  by  the 
Administrator,  voting  being  on  the  preferential  system 
'  with  the  single  transferable  vote.  Senators  hold  office 


THE  GOVERNMENT  OF  THE  DOMINIONS  207 


for  ten  years  or  until  tlie  next  dissolution  of  the  Senate;  C!MpteT 
it  maybe  dissolved  simultaneously  with  the  lower  house 
or  within  a  hundred  and  twenty  days  thereafter,  thus 
giving  a  new  government  elected  as  the  result  of  a 
general  election  an  opportunity  to  get  rid  of  a  hostile 
Senate.  The  number  of  members  for  each  province  is 
eight,  and  qualifications  include  age  thirty  at  least, 
residence  for  five  years,  and  ownership  of  land  to  the 
value  of  £500  at  least.  There  are  further  eight  Senators 
nominated  by  the  Governor-General  in  Council,  of  whom 
four  are  to  be  selected  on  account  of  their  thorough 
acquaintance,  by  reason  of  official  experience  or  other¬ 
wise,  with  the  reasonable  wants  and  wishes  of  the 
coloured  races  in  South  Africa.  These  Senators  hold 
office  on  the  same  terms  as  their  elected  colleagues,  but 
need  not  comply  with  the  property  holding.  Moreover, 
they  can  be  changed  on  each  advent  to  office  of  a  new 
government,  a  provision  devised  to  secure  that  General 
Hertzog  shoffid  not  be  compelled  to  accept  as  Senators 
men  who  shared  the  more  enlightened  views  on  native 
pohcy  of  General  Smuts. 

The  powers  of  the  houses  are  in  the  main  nominally 
equal.  But  the  Senate  may  not  originate  or  amend 
money  biUs,  nor  any  biU  so  as  to  increase  any  proposed 
charge.  On  the  other  hand,  the  biU  appropriating  money 
for  the  ordinary  annual  services  must  not  contain 
other  matter,  a  provision  intended  to  leave  intact  the 
right  to  reject  a  biU  containing  an  unusual  proposal. 

In  case  of  disagreement,  however,  the  Governor- 
General  may  summon  a  joint  session  of  the  two  houses 
in  the  same  session  after  two  disagreements  in  the  case 
of  money  bUls,  and  it  may  be  carried  by  a  simple 
majority;  if  the  bill  is  not  a  money  biU,  a  joint  session 
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is  possible  only  after  the  bill  has  twice  been  rejected 
or  unacceptably  amended  in  two  sessions.  In  either 
event  the  power  of  the  Senate  is  minimal,  for  with 
40  members  against  148,  and  with  the  certainty  that 
eight  of  the  forty  will  be  governmental  nominees,  the 
chance  of  the  lower  house  being  defeated  is  never  very 
large.  The  only  case  where  the  Senate  has  more  weight 
is  when  the  issue  is  the  Cape  native  franchise  or  the 
equality  of  official  languages,  for  then  a  two-thirds 
majority  of  the  total  members  of  both  houses  is 
requisite  to  pass  a  constitutional  amendment. 

There  is  no  doubt  that  the  Senate  has  proved  of  no 
great  importance.  It  was  not  intended  to  be  more  than 
a  house  of  review,  and  in  that  capacity  it  serves  fairly 
well.  But  it  does  not  attract  talent,  and  its  most  useful 
work  was  done  when  immediately  after  the  defeat  of 
General  Smuts  it  was  able  to  oppose  obstacles  for  the 
time  in  the  way  of  such  legislation  as  the  measure  which 
ultimately  was  passed  as  the  means  of  excluding  by 
law  persons  of  colour  from  skilled  employment  at 
governmental  discretion.  Since  the  change  in  its  posi¬ 
tion  under  the  legislation  of  1926  it  has  been  more  in 
accord  with  the  lower  house.^  Plans  to  strengthen  its 
persormel  as  opposed  to  its  powers  have  been  mooted. 
None  has  won  any  general  acceptance. 

(3)  Of  the  non-federal  houses  Quebec  preserves  a 
nominee  house  of  24,  the  members  holding  office  for 
life,  and  having  the  same  qualifications  in  general  as 
in  Canada.  Its  work  is  unobtrusive  and  it  has  escaped 
serious  attack  or  commendation.  The. Newfoundland 

^  For  the  ayoidance  of  seeMng  its  concurrence  in  ratification  of  the 
Kellogg  Pact,  1928,  and  the  German  treaty  of  that  year,  see  Keith, 
Oomjp.  xi.  252,  253. 
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Legislative  Council  Las  Lad  a  very  different  Listory  Chapter 

from  tLe  early  days  of  its  creation  wLen  it  quarrellea  - 

steadily  witL  tLe  lower  Louse.  It  is  nominee,  and, 
tLougL  formerly  tLe  Imperial  Government  controlled 
tLe  increase  of  its  membersLip,  tLat  practice  is  now 
obsolete.  Its  legal  powers  originally  rested  on  tLe  sup¬ 
posed  analogy  of  tLe  BritisL  House  of  Commons.  In 
1917  a  quarrel  over  an  Excess  Profits  Tax  bill  re¬ 
sulted  in  tLe  enactment  of  a  measure  wLicL  places 
it  in  precisely  tLe  same  legal  position  as  is  occupied 
by  tLe  House  of  Lords  under  tLe  ParLament  Act, 

1911. 

TLe  Legislative  Council  of  New  Zealand  now  rests 
on  tLe  basis  of  nomination,  members  holding  office  for 
seven  years,  with  the  possibiLty  of  reappointment.  It 
is  left  to  convention  to  regulate  its  powers;  the  lower 
Louse  claims  that  it  is  possessed  of  sole  control  over 
money  bills.  In  1914  an  elaborate  measure  was  passed 
to  provide  for  the  election  of  a  Louse  of  40  members  by 
proportional  representation,  with  provision  for  solution 
by  joint  session  of  disputes  over  bills  other  than  money 
bills,  which  were  to  be  in  the  sole  power  of  the  lower 
Louse,  but  the  Act  Las  never  been  made  operative,  and 
it  seems  improbable  that  any  such  change  is  now 
desired.  TLe  Council,  which  includes  men  of  ripe 
experience  like  Sir  F.  Bell  and  Sir  James  Allen,  acts 
most  usefully  as  a  revising  body;  it  Las  long  since 
ceased  to  contend  with  the  lower  house  on  matters  of 
principle  as  opposed  to  detail.  It  Las  recently  shown 
itself  sensitive  to  the  encroachments  of  the  lower  Louse 
under  the  assertion  of  privilege  by  appointing  a  Com¬ 
mittee  to  aid  the  Speaker  of  the  Council  in  countering 
such  claims  when  unduly  pressed. 
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Chapter  The  weakness  of  New  Zealand  is  not  seen  in  the  case 
of  Australia  save  as  regards  New  South.  Wales.  The 
Council  there  was  constituted  on  the  basis  of  nomina¬ 
tion,  without  limit  of  numbers,  with  the  inevitable 
result  that  of  late  years  the  practice  of  swamping  has 
been  resorted  to.  The  result  has  been  to  render  the 
Council  larger  than  the  lower  house  as  opposed  to  the 
proportion  of  a  half  once  held  wise.  It  is  clearly  im¬ 
possible  for  such  a  body  to  resist  the  lower  house, 
though  its  legal  powers  are  limited  only  by  conven¬ 
tion,’-  and  it  is  clear  that  it  must  be  replaced  if  possible 
by  a  body  based  on  election  of  some  kind.  Failing  such 
action,  it  must  clearly  follow  the  fate  of  the  Queensland 
Council  abolished  in  1922. 

In  the  other  States  the  upper  houses  rest  on  election. 
The  principle  is  to  have  an  electorate  of  more  restricted 
character  than  the  lower  house,  and  to  exact  special 
quahfications  of  members.  Thus  Victoria  requires 
ownership  of  freehold  worth  £50  a  year  from  members, 
and  electors,  if  not  graduates  or  professional  men, 
must  own  freehold  rated  at  £10  or  occupy  leasehold 
rated  at  £15  a  year.  There  are  34  members  elected,  two 
for  each  district,  holding  office  for  six  years,  one  half 
retiring  every  three  years.  South  Australia  requires  age 
thirty  and  three  years’  residence  from  members,  while 
electors  must  be  at  least  occupiers  as  owners  or  tenants 
of  a  dwelhng-house,  or  own  a  £50  freehold,  or  be  £20 
leaseholders,  etc.  There  are  20  members  elected,  four 
for  each  district,  for  six  years,  half  retiring  every  three 
years.  Tasmania  demands  age  thirty  from  members, 
and  electors  must  be  possessed  of  professional  quahfica- 


^  For  a  controversy  in  1928  over  amendments  of  money  bills  see  Keith, 
Journ.  Comp.  Leg.  xi.  255,  256* 
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tions,  or  be  holders  of  freeholds  of  £10  a  year  or  lease-  Glister 

holds  of  £30.  The  number  of  members  is  18,  for  fifteen  - 

districts,  three  retiring  annually,  and  the  term  being 
six  years.  West  Austraha  also  requires  age  thirty  of 
members,  and  electors  must  be  £50  freeholders,  or 
leaseholders,  or  occupiers  of  £17  value,  or  Crown  lease¬ 
holders  of  £10  value.  The  number  is  30,  elected  for 
ten  districts,  the  term  six  years. 

In  aU  these  cases  the  upper  house  is  strongly  en¬ 
trenched  and  its  power  has  normally  been  freely  used. 
Victoria  was  the  scene  of  two  famous  controversies  in 
1865-68  and  1877-79,  when  the  Imperial  Government 
insisted  on  the  right  of  the  Council  under  the  constitu¬ 
tion  to  reject,  though  not  to  amend,  money  bills,  and 
censured  efiorts  to  evade  this  right  by  tacking  or  by 
paying  out  money  without  sanction  of  law,  or  by  sub¬ 
mitting  to  judgement  in  the  courts  in  claims  for  salaries 
of  civil  servants,  and  paying  on  the  strength  of  these 
submissions.  In  1903  a  compromise  was  arrived  at. 

The  Council  made  concessions  as  to  franchise  and 
lowered  the  high  qualification  for  members.  In  return 
it  was  allowed  to  deal  freely  with  clauses  in  bills  im¬ 
posing  penalties,  or  enacting  fees  or  appropriating  such 
fees,  and  to  suggest  amendments  to  money  bills.  More¬ 
over,  a  deadlock  provision  was  made.  The  Governor 
may,  if  a  deadlock  occurs,  dissolve  the  Assembly  on 
that  account,  and  then,  if  the  Council  still  remains 
recalcitrant,  may  dissolve  both  houses,  but  not  in  the 
case  of  a  constitutional  change.  This  clumsy  procedure 
is  no  check  on  the  Council,  and  it  has  ever  since  freely 
exercised  its  discretion  as  regards  rejection  of  unsound 
fin  an  rial  proposals,  as  in  1925  when  it  refused  to  be 
moved  by  threats  of  resignation  from  rejecting  re- 
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Chapter  peatedly  the  unwise  financial  proposals  expedients  of 
Mr.  Allan’s  ministry. 

South  Australia  in  1913  provided  an  ingenious  rule 
as  to  the  powers  of  the  Council.  An  appropriation  hill 
which,  like  every  other  money  hill  or  money  clause 
in  a  hill  may  only  he  introduced  in  the  Assembly, 
must  not  contain  proposals  not  relating  to  purposes 
previously  authorised,  e.g.  hy  inclusion  in  a  previous 
Appropriation  Act,  if  it  is  to  he  exempt  from  criticism 
hy  the  Council.  Otherwise,  while  the  Council  may  not 
amend  a  money  hill  or  clause,  it  may  suggest  change 
or  additions,  and  it  may  send  down  a  hill  with  a  money 
clause  in  erased  type  asking  for  insertion  hy  the 
Assembly,  and  the  Assembly  may  comply  with  any 
such  request.  But  if  a  bill  receives  the  Oovernor’s 
assent,  it  is  vahd,  whether  or  not  there  has  been 
irregularity  in  its  passage.  For  deadlocks  it  is  provided 
that  if  the  Council  rejects  a  hill,  and  after  a  general 
election  it  again  rejects  the  measure,  the  Grovernor 
may  either  dissolve  both  houses  or  summon  ten  mem¬ 
bers  to  the  Council,  two  for  each  division.  This 
machinery  has  not  yet  been  put  into  operation,  and 
its  elaboration  secures  the  Council  against  any  prospect 
of  being  easily  overridden. 

In  practice  the  Council  has  maintained  a  steady 
control;  the  Act  of  1913  represents  a  concession  of 
minimal  importance  made  after  two  vain  attempts  in 
1906  and  1910-11  to  induce  the  Imperial  Gfovernment 
to  introduce  legislation  to  override  the  opposition  of 
the  Council  to  reforms  which  would  weaken  its  power 
of  control.  The  British  Grovernment  naturally  refused 
to  act,  on  the  sound  grounds  that  the  request  for 
change  had  no  sufficient  majority  to  support  them,  and 
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that  the  constitution  had  not  in  fact  proved  unwork-  Chapter 
able,  so  that  interference  could  be  justified  on  the  only  — 1 
possible  ground,  necessity.  Hence  the  Council  main¬ 
tains  still  its  unassailable  position.  It  has  refused  to 
render  the  franchise  lower  so  as  to  change  its  com¬ 
plexion;  it  has  refused  to  enact  deadlock  provisions 
enabhng  the  Assembly  to  override  it  by  thrice  passing 
a  bill,  and  it  has  even  refused  to  allow  the  lower  house 
to  reconstitute  itself  on  the  basis  of  proportional  repre¬ 
sentation.  It  cannot  be  said  that  its  action  has  been 
seriously  unpopular.  The  upper  houses  in  the  States 
are  cahn  business-like  bodies,  representing  a  certain 
degree  of  property  and  they  act  as  a  wise  check  on  the 
more  reckless  proposals  of  the  lower  houses. 

The  same  remark  applies  to  the  upper  house  of 
Tasmania,  where  the  constitution  left  undefined  its 
powers.  On  the  score  of  its  elective  character  the. 
Council  exercised  control  over  money  bills,  rmtil  in 
1924-25  occurred  the  events  already  referred  to  when 
an  Appropriation  bill  and  an  Income  Tax  bill  were 
both  assented  to  by  the  representative  of  the  Crown 
though  the  Council  had  passed  neither.  The  utter 
illegality  of  this  course  has  been  pointed  out,  but  the 
crisis  was  solved  by  the  adoption  of  a  compromise 
between  the  houses.  An  Appropriation  bid  may  not 
contain  any  clause  not  dealing  with  the  ordinary 
annual  supply;  if  any  other  provision  is  contained  in 
it,  it  shall  be  void.  Income  Tax  and  Land  Tax  Eating 
Acts  shad  contain  no  other  provisions,  or  they  shad  be 
void.  Bids  of  these  kinds  the  Conned  may  not  amend, 
nor  may  it  amend  any  other  measure  so  as  to  increase 
or  impose  any  burden  on  the  people  or  appropriate 
revenue.  But  it  may  suggest  amendments  where  it  can- 
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Chapter  not  make  them.  The  Act  is  clearly,  it  may  confidently 
he  asserted,  without  real  legal  value,  for  on  the  prin¬ 
ciple  laid  down  by  the  Privy  Council  in  the  case  of 
McCaivletj  v.  The  King'^  it  appears  that  the  Courts 
could  not  refuse  to  give  effect  to  measures  which  were 
passed  by  the  two  houses,  merely  because  in  so  doing 
they  had  disregarded  these  rules.  They  must  therefore 
be  deemed  to  be  constitutional  principles  which  the 
upper  house  is  entitled  to  enforce,  but  which  it  is  bound 
to  respect  as  based  on  an  accord  between  it  and  the 
Assembly.  In  all  other  matters  the  Council  retains 
its  authority  unimpaired.  Moreover,  with  proportional 
representation,  it  can  hardly  happen  that  the  lower 
house  can  be  in  such  serious  opposition  to  the  upper 
house  as  to  justify  drastic  measures  against  the  latter. 

In  Western  Austraha  in  1921  the  same  rules  as  re- 
.gards  the  relations  of  the  two  houses  as  are  in  force  in 
the  Commonwealth  were  adopted,  but  the  value  of  the 
measure  is  open  to  the  gravest  doubt.  In  the  case  of 
the  Commonwealth  the  validity  of  the  enactments  was 
secured  by  the  doctrine  of  repugnance  to  imperial 
legislation,  and  the  maintenance  of  the  status  quo  as 
regards  the  constitution  seems  to  be  secured  by  the 
Statute  of  Westminster,  though  this  is  not  wholly  free 
from  doubt.  The  Western  Austraha  Act,  however,  is  a 
local  Act,  and  it  can,  on  the  principle  of  McCawley's 
case,  presumably  be  overridden  by  any  subsequent  Act, 
at  any  rate  expressly  if  not  by  mere  impfication,  as  may 
well  be  the  case.  In  fact  the  upper  house  is  immune 
from  coercion  by  the  lower,  and  it  has  continued  to 

^  [1920]  A.C.  691.  It  ia  different  in  the  Commonwealth,  for  the  con- 
stitution  rests  on  an  Imperial  Act  and  cannot  be  amended  by  ordinary 
legislation  either  expressly  or  tacitly. 
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exercise  a  moderating  influence  on  the  lower  house  Ch^ter 

when  under  Labour  auspices  that  house  has  en-  - 

deavoured  to  advance  too  far  on  the  path  to  State 
Sociahsm,  which  in  A¥estern  Austraha,  as  in  Queens¬ 
land,  has  been  operated  with  singularly  httle  profit  to 
the  State  and  much  expense  to  the  taxpayers  through 
the  inabihty  of  the  government  efiectively  to  manage 
business  undertakings. 

(4)  The  Senate  of  the  Irish  Free  State  stands  in  a 
category  of  its  own,  for,  while  other  Senates  have  real 
powers,  in  the  long  run  the  Irish  Senate  can  merely  be 
regarded  as  an  ad^dsory  body  whose  advice  must  be 
hstened  to  in  certain  spheres,  but  need  never  be  taken 
if  it  appears  unsound  to  the  lower  house.  Its  member¬ 
ship  is  confined  to  persons  over  thirty  years  of  age,  and 
they  are  elected  by  the  two  houses  together  on  the 
principle  of  proportional  representation,  names  being 
first  placed  on  a  panel  constituted  according  to  Acts 
of  1927-28.  The  scheme  contemplates  the  number  as 
60,  the  tenure  nine  years,  and  a  third  retiring  each 
three  years.  But  for  the  time  being,  as  the  result  of  the 
changes  since  1922,  the  actual  tenure  varies.  Over 
money  bills  the  Senate  has  no  power  save  of  recom¬ 
mendation,  which  must  be  made  within  twenty-one 
days  of  receipt  of  the  bill  from  the  Bail.  The  Chairman 
of  the  Bail  decides  what  is  a  money  biU,  but  two-fifths 
of  either  house  or  a  majority  of  the  Senate  may  demand 
reference  to  a  Committee  of  Privilege,  sitting  under  a 
Supreme  Court  judge,  which  may  decide  the  issue.  In 
the  case  of  other  bills  the  Senate  may  delay  the 
measure  only;  if  it  does  not  accept  it  either  as  sent  up 
or  with  amendments  which  the  Bail  agrees  to  within 
eighteen  months,  the  Bail  may  send  it  up  again,  and 
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Cliapter  the  Senate  can  only  delay  it  for  sixty  days  unless  both 

_ 1  houses  agree  to  prolong  the  period.  Even  this  delay 

may  be  cut  down,  for,  if  there  is  a  dissolution,  the  Bail 
may  act  immediately  on  reassembling,  so  that  by  a 
special  dissolution  the  period  might  be  reduced  to 
negligible  proportions.  The  procedure  thus  laid  down 
is  that  which  Mr.  Be  Valera  resolved  upon  on  the  rejec¬ 
tion  of  the  bill  to  remove  the  oath  from  the  constitu¬ 
tion  by  the  Senate  in  July  1932. 

The  actual  power  exerted  by  a  house  of  this  t5rpe 
must  be  small.  The  value  of  it  hes  in  the  proposal  of 
useful  amendments  which  the  Bail  often  has  the  sense 
to  accept,  and,  since  the  advent  to  power  of  Mr.  Be 
Valera,  it  has  enabled  the  Free  State  to  have  a  more 
dispassionate  discussion  of  the  issues  regarding  Anglo- 
Irish  relations  than  could  be  expected  from  the  Bail 
with  its  clash  of  contending  personalities.  That  the 
Senate  has  rendered  useful  services  is  not  open  to 
doubt,  but  whether  it  is  worth  while  having  an  upper 
house  with  such  restricted  functions  is  a  matter  which 
admits  of  more  dispute. 


CHAPTEK  X 


THE  LEGISLATUEES — POWEES,  PROCEDUEE,  ANB 
PRIVILEGES 

As  in  the  United  Kingdom,  though  legislation  is  the  Chapter 

essential  work  of  the  legislature,  it  has  the  vital  func-  _ 1 

tion  of  control  of  the  ministry  and  thus  of  the  executive 
government  of  the  country.  Over  the  judiciary  it  has 
the  power  of  securing  the  removal  of  peccant  judges — 
happily  its  use  is  minimal;  moreover,  it  can  remedy  the 
defects  of  the  law  as  revealed  in  judgements,  or  the 
errors  of  judges  in  interpreting  the  laws,  hy  legislative 
enactment,  altering  the  law  or  declariog  its  true 
meaning. 

(1)  As  we  have  seen,  the  existence  of  the  ministry 
depends  on  the  goodwill  of  the  lower  house  of  Parha- 
ment.  This  tradition  has  remained  effective  even  in  the 
federations,  despite  the  suggestion  of  experts  that  the 
scheme  was  incompatible  with  the  authority  of  an 
elective  Senate,  as  in  the  Commonwealth,  and  the 
proposal  of  Mr.  Playfair  that  the  ministry  there  should 
be  subject  to  the  control  of  both  houses — an  idea  which 
reappeared  at  the  Indian  Round  Table  Conference.  On 
the  other  hand,  the  power  of  the  ministry  over  the 
lower  house  cannot  be  ignored.  The  ministry  may  feel 
that  it  owes  its  position  rather  to  the  party  in  the 
country  than  to  the  legislators.  They  are  sent  to  the 
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Chapter  house  Bot  to  clioose  but  to  follow  tbe  leader  of  tbe 
party.  The  roinistry  has  the  right  to  allocate  Parha- 
mentary  time,  to  decide  the  order  of  measures  to  be 
dealt  with;  it  can  in  many  ways  help  a  loyal  and  punish 
a  negligent  supporter;  if  he  continues  recalcitrant,  the 
party  will  reject  him  as  its  candidate  at  the  next  elec¬ 
tion,  and  the  ministry  can  normally  threaten  mal¬ 
contents  with  a  dissolution,  involving  termination  of 
pay  and  the  prospect  of  a  new  contest  without  party 
funds  to  back  hirmL 

Formally  there  are,  of  course,  sufficient  opportunities 
for  members  to  challenge  ministers.  The  British  prac¬ 
tice  of  an  address  from  the  throne,  followed  generally, 
though  not  in  the  Irish  Free  State,  affords  oppor¬ 
tunities  of  hostile  amendments;  finance  measures  are, 
as  in  the  United  Kingdom,  made  the  subject  of  dis¬ 
cussions  based,  not  on  detail,  but  on  principle;  motions 
for  the  adjournment  can  lead  to  debate,  and  on  occa¬ 
sions  of  urgency  a  debate  may  be  brought  on  with  but 
short  notice  to  the  ministry.  Or  formal  motions  of 
no  confidence  may  be  proposed,  in  which  case  they 
will  normally  be  allocated  an  early  date  for  debate. 
Questions  equally  serve  to  harass  ministers,  and  to 
extract  from  them  damaging  admissions  of  irregulari¬ 
ties  in  finance  or  treatment  of  personnel,  or  halting 
explanations  of  imprudent  speeches  or  suggestions  that 
governmental  favours  may  be  purchased  by  votes.  But 
normally  the  parties  are  too  clearly  defined  to  make 
such  demonstrations  count  much  in  influencing  votes; 
it  is  only  when  a  party  has  begun  to  doubt  the  wisdom 
of  its  leader,  as  was  the  case  in  1929  with  Mr.  Bruce’s 
administration  in  the  Commonwealth,  that  an  adroit 
amendment  may  detach  doubters  and  precipitate  the 
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resignation  of  the  ministry,  or,  as  in  that  case,  an  rin-  Clig)ter 
successful  appeal  to  the  electorate  for  a  mandate  to  — 1 
force  through  the  threatened  measure.  The  control  of 
the  Labour  parties  by  the  caucus  system,  and  to  some 
extent  of  the  parties  in  Parhament  by  forces  outside, 
add  to  the  rarity  of  changes  of  pohtical  allegiance  in 
consequence  of  debate. 

The  actual  choice  of  a  ministry  is  not  granted  to  any 
lower  house,  for,  though  the  Bail  elects  the  President 
of  the  Council,  it  accepts  his  nominees  for  the  other 
ministries  without  insisting  on  voting  separately  on 
each  name  proposed.  But  the  Bail  has  the  power  of 
preventing  itself  from  being  dissolved  by  a  ministry 
which  it  dislikes,  for  a  dissolution  can  only  be  advised 
by  a  ministry  which  commands  the  support  of  the 
Bail,  and  it  is  dubious  if  the  Governor-General  could 
properly  dissolve  if  he  knew  that  the  Bail  had  in  fact 
objections  to  dissolution.  In  the  crisis  of  1927  it  was 
clear  that  Mr.  Cosgrave  was  not  prepared  to  ask  for 
a  dissolution  until  he  had  made  it  clear  that  the  Bail 
stOI  had  for  him  a  majority,  however  shght.  In  the 
other  Bominions  no  such  power  exists  or  is  hkely  to 
exist,  for  the  analogy  of  the  British  usage  insisted  on 
in  1926  by  the  resolution  of  the  Imperial  Conference 
gives  a  ministry  a  right  to  a  dissolution  after  one 
defeat. 

How  far  ministers  will  submit  to  the  house  their 
proceedings  depends  on  their  control  of  the  house  and 
on  their  ability  to  evade  inconvenient  demands  of  their 
opponents.  Most  ministries  naturally  desire  as  httle 
comment  as  possible  on  the  weak  spots  of  their  ad¬ 
ministration.  Foreign  issues  seldom  are  made  subjects 
of  debate,  unless  legislation  is  necessary  to  secure 
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Ch^ter  carrying  out  of  treaties,  when  it  is  insisted  that  the 

_ 1  terms  concluded  must  be  accepted  en  bloc  or  rejected. 

Efforts  of  members  to  suggest  amendments  are  as  futile 
as  in  the  United  Kingdom,  even  in  the  case  of  the  more 
informal  agreements  with  other  Dominions.  Virtually 
in  such  cases  the  matter  is  not  one  of  legislation  so 
much  as  of  confidence  in  the  work  of  the  executive 
which  has  had  to  reconcile  its  own  desires  with  the 
conflicting  claims  of  the  other  party.  Nevertheless  such 
issues  may  raise  serious  difficulties,  a  fact  which  has 
resulted  in  the  agreements  between  Canada  and  Aus¬ 
tralia  and  New  Zealand  of  1931-32  of  ingenious  pro¬ 
visions  for  allowing  part  to  be  abrogated  without  the 
destruction  of  the  whole. 

(2)  The  legislative  powers  of  the  Dominions  have 
unquestionably  been  left  by  the  Statute  of  West¬ 
minster  in  a  somewhat  complex  position.  The  sweeping 
effect  of  that  Act  in  its  fullest  sense  would  have  left 
the  Dominions  with  complete  legislative  power  subject 
only  to  such  limitation  as  arose  from  their  status,  for 
the  Act  by  Sections  3  and  2  sweeps  away  (1)  the  terri¬ 
torial  hmitation  of  Dominion  laws,  and  (2)  the  repug¬ 
nancy  of  these  laws  to  Imperial  Acts.  But  this  wide 
doctrine  is  immediately  and  drastically  cut  down  by 
Sections  7-9,  which  safeguard  the  constitutions  of 
Canada,  the  Commonwealth,  and  New  Zealand,  and  by 
Section  10,  which  renders  the  changes  in  Sections  2  and 
3  dependent  on  adoption  by  the  Commonwealth,  New 
Zealand,  and  Newfoundland.  Moreover,  the  States  of 
Austraha  are  unaffected  by  the  Statute,  and  the  pro¬ 
vinces  are  given  no  extra-territorial  power,  though  the 
Colonial  Laws  Validity  Act,  1865,  ceases  to  apply.  The 
only  territories  which  thus  have  new  constituent 
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powers  are  tlie  Union,  Newfoundland,  and  the  Irish  Ci^ter 

Free  State,  but  the  latter  is  bound  by  the  treaty  of  - 

1921,  so  that,  as  has  been  seen,  in  this  vital  aspect  of 
legislative  power  the  Statute  has  introduced  but  little 
change.  Further,  the  Union  has  hunted  definitely  its 
power  by  asserting  that  the  terms  of  the  Union  Act 
restricting  the  mode  of  alteration  are  binding  as  being 
the  outcome  of  the  agreement  of  the  provinces  when 
still  colonies  to  unite. 

(i.)  The  question  then  arises:  Are  there  any  forms 
of  legislation  which  may  be  regarded  as  prohibited  by 
the  essential  status  of  the  Dominions?  The  answer  to 
this  enquiry  is  speculative,  because  it  is  not  governed 
by  any  authority,  and  the  efiect  of  the  resolutions  of 
the  Imperial  Conferences,  1926-30,  and  the  passing  of 
the  Statute  must  be  regarded  difierently  from  conflict¬ 
ing  standpoints.  It  must,  however,  be  remembered  that 
the  legislature  includes  the  Governor-General,  and  that 
as  representative  of  the  Crown  he  cannot  with  pro¬ 
priety  assent  to  anything  which  severs  from  the  Crown 
the  Dominion.  It  seems,  therefore,  that,  for  this  reason 
among  others,  the  Governor-General  should  not  assent 
to  bills  which  would  alter  the  succession  to  the  throne, 
and  this  is  confirmed  by  the  Statute  of  IT^'estminster, 
which  makes  it  clear  that  any  such  bill  should  be  based 
on  agreement  between  the  United  Kingdom  and  the 
Dominions.  If  assent  were  given,  the  measure,  it  may 
be  held,  would  not  be  a  legitimate  enactment  but  a 
declaration  of  independence.  In  the  same  way  one 
should  probably  treat  an  Act  to  declare  war  as  does 
the  Congress  of  the  United  States — or  to  make  peace, 
if  these  measures  were  taken  contrary  to  the  action  of 
the  United  Kingdom.  They  would  be,  even  if  assented 
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Chapter  to,  extra-legal  raeasures  rather  than  exercises  of  the 
legislative  power  under  the  constitution.  The  same  con¬ 
sideration  applies  to  a  measure  to  ensure  the  observ¬ 
ance  of  neutrahty,  for  it  would  forbid  British  subjects 
to  give  aid  to  the  Crown  contrary  to  their  allegiance; 
it  would  authorise  the  ofl&cers  of  the  ports  to  treat 
British  vessels  as  belligerent  and  to  refuse  them  en¬ 
trance  or  limit  their  stay;  it  would  prevent  the  supply 
of  provisions  or  munitions  to  such  vessels  for  purposes 
of  the  effective  continuation  of  their  attack  on  the 
enemy,  and  so  on  indefinitely.  Such  a  measure  would 
mean  that  the  Dominion,  however  reluctantly,  had 
decided  to  break  away  from  its  connection  with  the 
Crown.  There  are  many  steps  short  of  these  actions 
which  might  well  be  compatible  with  the  continuance 
of  allegiance.  In  all  wars  there  have  been  mitigations 
of  the  severity  of  the  measures  applied  against  the 
enemy,  and  a  Dominion  legislature  might  easily  think 
it  fit  to  legislate  to  undo  the  effect  of  the  common  law 
in  placing  enemy  subjects  in  a  relation  of  non-inter¬ 
course  and  in  forbidding  trade  with  the  enemy.  The 
Crown,  by  the  prerogative  in  the  United  Kingdom,  has 
wide  discretion,  and  the  Dominion  Parliament  could 
vest  such  discretion  in  the  Governor-General  though 
none  of  the  prerogative  may  have  been  delegated. 

Beyond  such  instances  as  these  there  can  be  nothing 
in  the  status  of  a  Dominion  to  justify  doubt  of  its 
authority.  The  idea  that  there  are  other  matters,  con¬ 
nected  with  the  prerogative,  which  are  beyond  Do¬ 
minion  competence,  as,  for  instance,  the  view  that  the 
right  to  pardon  could  not  be  taken  away  from  the 
Governor-General,  is  founded  on  older  conceptions  of 
the  relations  of  parts  of  the  Empire. 
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(ii.)  In  tlie  case  of  tlie  Irisi.  Free  State,  however,  chapter 
there  are  certain  fundamental  principles  laid  down  as 
to  the  hherties  of  the  subject.  These  will  be  dealt  with 
below,  but  it  is  clear  that  a  difficulty  arises  as  to  their 
efiective  protection  by  the  constitution,  now  that  the 
Statute  of  Westminster  has  enabled  the  Irish  Parlia¬ 
ment  to  repeal  the  Imperial  Act  of  1922  appro^dng  the 
Irish  Free  State  constitution.  The  constitution  thus 
rests  on  its  own  foundations,  and  this  is  formed  by  an 
Act  of  the  Constituent  Assembly  of  1922.  It  may  there¬ 
fore  be  held  that  the  constitution  is  a  document 
superior  to  the  legislature  which  it  creates,  and  that 
the  Courts  can  give  efiect  to  any  doctrine  therein  laid 
down  by  holding  'pro  tawto  invalid  any  enactment 
which  violates  it.  Fortunately  in  the  main  the  Articles 
are  so  expressed  as  to  be  capable  of  being  overridden 
by  an  orinary  law,  and  it  must  be  remembered  that 
the  constitution  itself  can  be  altered  by  an  ordinary 
Act  for  at  least  sixteen  years  from  its  taking  efiect.  It 
is  sufficient  then  to  enact  what  is  desired  and  to  state 
that  it  is  a  constitutional  amendment  so  as  to  oust  the 
rule  that  the  enactment  must  be  read  subject  to  the 
constitution. 

This  view,  it  may  be  suggested,  is  contrary  to  the 
doctrineof  the  Privy  Council  in  McOawley  v.  The  Eing,^ 
but  that  judgement  deals  with  a  case  where  the  issue 
was  one  of  repugnancy  to  an  Imperial  Act,  and  it  was 
held  that  the  power  to  alter  the  constitution  given  by 
the  Colonial  Laws  Vahdity  Act,  1865,  was  absolute 
and  could  be  exercised  by  necessary  intendment  as 
well  as  by  express  change.  That  principle  cannot  be 
apphed  as  necessarily  or  probably  vahd  as  regards  a 
1  [1920]  A.C.  691. 
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Chapter  constitution  whose  value  lies  in  the  fact  that  it  was 

_ L  enacted  by  an  Assembly  claiming  to  determine  for  the 

people  of  Ireland  the  mode  of  exercise  of  legislative 
power  and  the  limits  confining  it. 

(iii.)  The  rule  of  repugnancy,  as  noted  above,  still 
apphes  to  the  Australian  States,  and,  until  formally 
extended  in  its  operation  by  the  Parliaments  of  the 
Commonwealth,  New  Zealand,  and  Newfoundland,  was 
left  operative  by  the  Statute  of  Westminster  for  these 
territories.  The  essential  doctrine  of  the  Colonial  Laws 
Vabdity  Act,  1865,  reduces  repugnancy  to  the  case 
where  a  Colonial  Act  is  repugnant  to  an  Imperial  Act 
or  a  rule  under  it  which  extends  expressly  or  by  neces¬ 
sary  intendment  to  the  colony.  It  has  been  suggested 
in  the  Commonwealth^  that  the  Act  does  not  apply  to 
Dominion  legislation  enacted  under  the  constitutions 
passed  subsequent  to  the  date  of  the  Act,  and  it  was 
actually  held  that  an  Order  in  Council  as  to  appeals 
under  the  Judicial  Committee  Act,  1844,  was  not 
superior  in  validity  to  the  Commonwealth  Judiciary 
Act  made  under  the  powers  of  the  constitution  of  1900. 
This  view,  however,  is  not  that  of  the  Privy  Council, 
nor  can  it  even  be  said  to  represent  the  view  of  the 
High  Court.  Sir  A.  Knox,  C.J.,  and  the  four  other 
justices  had  no  doubt  in  the  important  case  of  Union 
Steamship  Company  of  New  Zealand  v.  The  Common¬ 
wealth^  that  the  Colonial  Laws  Validity  Act  was  of 
general  application  to  the  legislation  of  the  Common¬ 
wealth. 

There  remains,  however,  the  difficulty  that  repug- 

^  Commonwealth  y.  Limerick  Steamship  Go.  (1924),  35  C.L.R.  69,  95,  96, 
116.  See  also  Commonwealth  v.  Kreglinger  db  Fernau,  Ltd.  37  C.L.R.  393. 

2  (1925),  36  C.L.R.  130, 
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nancy  is  not  always  easy  to  define.  In  tlie  Union  Steam-  Glister 

shif  Co.'s  Case  the  tendency  of  tlie  majority  of  tlie  - 

Higli  Court  was  to  extend  rather  than  limit  the  doctrine 
by  making  the  decision  rest  on  the  broad  ground  that 
the  Merchant  Shipping  Act,  1894,  provided  a  code 
which  it  was  not  possible  for  a  Dominion  Parliament 
to  alter  in  detail,  even  if  the  two  measures  could  to 
some  extent  be  made  to  work  together.  Mr.  Latham  ^ 
has  stressed  the  similarity  of  this  judgement  to  that 
adopted  in  dealing  with  the  powers  of  the  Common¬ 
wealth  and  the  States  in  regard  to  industrial  arbitra¬ 
tion.  At  one  time  it  was  deemed  that  both  State  and 
Commonwealth  awards  might  be  upheld  if  they  could 
be  worked;  an  employer  ordered  by  the  State  to  pay 
one  rate  and  by  the  Commonwealth  to  pay  a  smaller 
rate  could  comply  with  both  by  paying  the  higher  rate 
as  the  greater  included  the  less.^  But  in  the  dispute  ^ 
between  the  New  South  Wales  law  providing  for  a 
44-hour  week  and  the  Commonwealth  award  of  a 
48-hour  week,  the  High  Court  adopted  the  view  that 
the  Commonwealth  award  must  be  deemed  to  cover 
the  whole  field  and  to  require  obedience  to  a  48-hour 
week  standard.  The  issue  depends  clearly  on  ^  each 
individual  case,  and  does  not  admit  of  any  simple 
doctrine,  but  the  more  sound  view  probably  is  that  the 
repugnancy  must  be  necessary  and  clear  to  invalidate 
the  terms  of  a  Dominion  or  State  Act.  There  are  very 
few  cases  where  in  the  field  of  such  legislation,  apart 
from  constitutional  problems  in  the  federations  and 
the  Union,  the  doctrine  of  repugnancy  has  been  effect- 


1 

2 

3 


Australia  and  the  British  Commonwealth,  chap.  vi. 

Whyhrow^ s  Case  (1910),  10  C.L.Il.  266. 

Clyde  Engineering  Co.,  Ltd.  v.  Cowburn  (1926),  37  C.L.R.  466. 
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Chapter  ively  pleaded.  It  lias  naturally  often  been  invoked  in 
vain,  as  when  it  was  claimed  that  the  Commonwealth 
could  not  levy  land  tax  on  leasehold  lands, ^  because 
the  States  had  by  Imperial  Act  power  to  regulate  the 
dealing  with  their  lands;  or  that  the  New  South  Wales 
Government  could  not  deal  with  Garden  Island,  because 
an  Order  in  Council  of  1899  had  mentioned  .that 
Garden  Island  had  been  dedicated  in  perpetuity  for 
defence  purposes.^  Or  again  an  efiort  was  made  to 
show  that  Commonwealth  collision  regulations  were 
incompatible  with  imperial  regulations,®  and  Magna 
Carta  has,  needless  to  say,  vainly  been  invoked  to 
control  the  legislation  of  the  Commonwealth  on 
immigration.* 

(iv.)  The  territorial  limitation  has  caused  consider¬ 
able  difficulty,  for  in  the  Commonwealth  High  Court  it 
has  been  interpreted  rather  strictly  in  accordance  with 
the  doctrine  apparently  contained  in  the  decision  of 
the  Privy  Council  in  Macleod  v.  Attorney -General  of 
New  South  Wales, ^  and  it  is  not  clear  how  far  the  latest 
views  of  the  Privy  Council  alter  the  trend  of  decisions 
of  the  High  Court.  The  decision  in  Macleod’ s  Case  re¬ 
ferred  to  the  power  of  the  legislature  of  New  South 
Wales  to  provide  for  the  punishment  of  bigamy  com¬ 
mitted  outside  the  colony.  The  conviction  was  held 
invalid,  and  of  course  it  must  be  contrasted  with  the 
decision  in  Earl  Russell’s  Case  ®  where  effect  was  duly 

^  A.-G.  for  Queensland  v.  A.-Q.for  the  Commonwealth  (1915),  20  C.L.R. 
148. 

^  Commonwealth  of  Australia  v.  New  South  Wales,  [1929]  A.C,  431. 

®  Hume  V.  Palmer  (1926),  38  C.L.R.  441. 

^  Ghia  Gee  v.  Martin  (1906),  3  C.L.R.  649.  In  1918  it  was  asserted  in 
Quebec  that  only  the  Imperial  Parliament  could  suspend  the  Habeas 
Corpus  Act:  Blanshay,  In  re,  24  R.  de  J.  578. 

®  [1891]  A.C.  455.  6  [igQij 
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given  by  the  House  of  Lords  to  the  British  Act  of  Ctapter 
1861  making  bigamy  committed  outside  England  by  a 
British  subject  a  criminal  offence.  The  restriction  thus 
laid  down  was  met  in  part  in  the  preparation  of  the 
Commonwealth  constitution  by  giving  powers  which 
clearly  must  be  extra-territorial  in  effect:  control  of 
hghthouses,  etc.;  of  fisheries  in  Australian  waters 
beyond  territorial  limits;  immigration  and  emigration; 
influx  of  criminals;  external  affairs;  and  relations  of  the 
Commonwealth  with  the  islands  of  the  Pacific.  More¬ 
over,  by  Section  5  of  the  Constitution  Act  the  laws  of 
the  Commonwealth  were  to  be  in  force  on  all  British 
ships,  save  the  King’s  ships  of  war,  whose  first  port  of 
clearance  and  port  of  destination  were  in  the  Com¬ 
monwealth. 

None  the  less  the  High  Court  has  not  shown  any  in¬ 
clination  to  extend  unduly  the  ambit  of  power.  The 
Privy  Council  in  Attorney-General  of  Canada  v.  Cain  ^ 
in  1906  laid  down  a  more  generous  doctrine  that  Canada 
had  aU  powers  necessary  to  deal  with  deportation  of 
immigrants,  including  such  measure  of  extra-territorial 
restraint  as  might  be  requisite.  This  was  followed  by 
the  High  Court  in  Robtelmes  v.  Brenan,^  where  it  held 
that  the  Commonwealth  had  power  to  expel  the  Pacific 
islanders  from  Queensland;  and  during  the  war  both 
New  Zealand  ®  and  the  Commonwealth  *  were  held  by 
their  courts  to  have  authority  to  legislate  for  their 
troops  overseas,  though  this  power  could  have  been 
based  on  the  specific  power  in  this  regard  given  by 
the  Imperial  Army  Act.®  New  Zealand,  however,  in 

1  [1906]  A.C.  542.  2  (1906),  4  C.L.R.  395. 

^  Semple  y.  O'  Donovan^  [1917]  N.Z.L.R.  273. 

^  Sicherdick  v.  Ashton  (1918),  25  C.L.R.  506.  ^  Section  176  (11). 
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Chapter  Lander's  Case, ^  reaffirmed  the  doctrine  of  MacLeod's  Case 

•  _ 1  as  regards  bigamy  committed  outside  New  Zealand, 

overruling  the  argument  of  Sir  J.  Salmond  in  favour 
of  a  wider  power,  and  the  decision  of  the  Chief  Justice 
in  the  Wellington  Cooks'  and  Stewards'  Union  Case^  in 
favour  of  the  power  of  New  Zealand  to  regulate  the 
actions  of  employers  and  employees  on  a  New  Zealand 
ship  overseas.  The  High  Court  ruled  in  Wienholt's  Case^ 
that  a  Queensland  Stamp  Act  could  not,  or  at  least 
must  not  be  construed,  to  apply  to  a  deed  which  was 
executed  in  England  and  had  never  when  operative 
been  physically  in  Queensland.  But  it  is  not  clear 
whether  this  doctrine  is  more  than  a  rule  of  construc¬ 
tion  rather  than  an  absolute  negation  of  power  to  legis¬ 
late  by  apt  words,  and  the  same  difficulty  applied  to 
other  judgements  on  taxation  issues.  Thus  in  the  im¬ 
portant  *  decision  that  the  Commonwealth  cannot  tax 
a  dividend  on  shares  situate  in  England  under  its 
Income  Tax  law,  the  issue  is  not  so  much  one  of  extra¬ 
territorial  authority  as  the  effect  which  in  England  is 
to  be  given  to  an  attempt  to  tax  property  which  is  truly 
English;  even  if  the  Commonwealth  has  the  fullest 
power  of  a  foreign  state,  is  it  right  to  give  efiect  to  it 
in  England?  The  problem  is  not  solved  by  the  Statute 
of  Westminster,  for  it  does  not  touch  on  the  effect  in 
England  of  Dominion  legislation,  but  the  efiect  in  their 
courts. 

It  has  also  been  found  that  the  rule  can  easily  be 
evaded.  Thus,  if  it  is  not  possible  to  forbid  the  break- 

1  [1919]  N.Z.L.R.  305.  ^  (1906),  26  N.Z.L.R.  394. 

3  (1915),  20  C.L.R.  540. 

*  London  and  South  American  Investment  Trust,  Ltd.  v.  British  Tobacco 
Co.  (Australia),  Ltd.,  [1927]  1  Oh..  107. 
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ing  of  customs  seals  on  stores  on  the  high  seas,  still  it  is  Chapter 
an  ofience  to  enter  Common'VFealth  waters  with  the  _U_ 
seals  broken;  ^  if  it  is  not  legal  to  punish  bigamy  com¬ 
mitted  outside  Canada,  still  it  is  legitimate  to  punish 
persons  who  leave  Canada  in  order  to  commit  that 
ofience  abroad;^  if  persons  not  resident  in  the  Dominion 
are  parties  to  contracts  to  he  performed  there,  it  is 
legitimate  to  give  judgements  against  them  and  execute 
them,  even  if  these  judgements  would  be  refused 
execution  in  England  as  improperly  obtained^ 

To  these  considerations  falls  now  to  be  added  the 
strong  view  of  the  Privy  Council  in  favour  of  the 
vahdity  of  the  Canadian  decision  *  to  punish  ofiences 
against  Canadian  customs  legislation  committed  on 
Canadian  registered  shipping  with  twelve  miles  of  the 
coast  of  the  Dominion.  On  many  grounds  it  might  have 
been  possible  to  approve  such  legislation,  including  the 
right  of  the  Dominion  -under  the  Merchant  Shipping 
Act,  1894,  s.  735,  to  regulate  her  registered  ship¬ 
ping.  But  the  Privy  Council  accepted  the  -wide  view 
that  the  only  question  was  one  which  would  apply 
equally  to  the  United  Elingdom,  of  the  proper  construc¬ 
tion  of  a  measure  legitimately  intended  and  in  accord¬ 
ance  with  the  practice  of  many  countries,  including  the 
United  Kingdom,®  to  make  legislation  against  customs 

^  P.  <£’  0.  Steam  Navigation  Co.  v.  Kingston,  [1903]  A.C.  471. 

^  Bigamy  Sections,  Criminal  Code,  In  re  (1897),  27  S.C.B.  461.  A  like 
control  is  used  in  Eishery  Acts,  e.g.  c.  42  of  1929. 

3  Ashbury  v.  Ellis,  [1893]  A.C.  339. 

^  Bunphy  v.  Croft,  [1930]  4  D.L.B.  159;  in  Privy  Council,  48  T.L.B. 

652  as  Croft  v.  Dunphy.  See  also  Trenholm  v.  McCarthy,  [1930]  1  B.L.K. 

674. 

5  See  Wheaton,  International  Law  (ed.  Keith),  i.  367.  The  Canadian 
Supreme  Court  has  exercised  jurisdiction  over  an  American  vessel  cap¬ 
tured  in  “hot  pursuit”;  The  Ship  ^'^Norfh''^  v.  The  King  (1906),  37  S.C.B. 

385;  Ca7i.  Bar  Review,  ix.  182-5. 
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Chapter  offences  operative  witliin  that  limit  of  area.  Thus  it 

_ L  lays  down  clearly  that  in  this  matter  and  analogous 

cases  there  is  no  implication  in  the  status  of  a  Dominion, 
apart  altogether  from  the  Statute  of  Westminster,  of 
inferior  power  to  the  United  Kingdom. 

It  must  be  remembered  that  in  the  case  of  the  pro¬ 
vinces  the  local  limitation  is  inherent  in  the  Canadian 
constitution  under  Section  92  of  the  British  North 
America  Act,  1867,  and  that  it  remains  despite  the 
Statute  of  Westminster.  The  exact  effect  of  the  limita¬ 
tion  is  not  easy  to  discern,  but  in  respect  of  the  power 
to  levy  death  duties  it  is  decided  hj Brassard  v.  Smith'^ 
that,  where  the  only  ground  of  taxation  is  presence  of 
property  in  the  province,  as  distinct  from  the  presence 
therein  of  the  legatee,  the  property  cannot  be  taxed, 
unless  on  the  principles  of  private  international  law  it 
is  there  situate.  So  Quebec  cannot  levy  a  tax  on  shares 
in  a  Quebec  bank  if  they  are  duly  registered  at  Halifax, 
Nova  Scotia,  and  transferable  there,  for  the  situs  of  a 
share  is  where  it  can  effectively  be  dealt  with.  So  in  a 
famous  case,  that  of  the  Alberta  and  Great  Waterways 
Railway  Co.,^  it  was  ruled  that  Alberta  could  not  con¬ 
fiscate  by  legislation  funds  in  the  Royal  Bank  at  Ed¬ 
monton  because  such  action  would  mean  depriving 
certain  lenders  of  money  of  the  right  to  secure  payment 
from  the  bank  at  Montreal  where  their  debt  was  situate, 
and  thus  was  beyond  provincial  jurisdiction. 

(v.)  Subject  to  these  limitations,  the  plenary  power 
of  the  various  Parliaments,  including  even  provincial 
legislatures,  is  as  extensive  as  the  Imperial  Parliament 
in  its  plenitude  of  power  could  convey.  They  are  in  no 

^  [1925]  A.C.  331.  See  Keith,  Jowm.  Oomp^  Leg.  xiii.  280. 

^  [1913]  A.C.  283  as  Royal  Ranh  of  Canada  v.  R. 
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sense  delegates  of  the  Imperial  Parliament  and  they  Chapter 
therefore  are  not  bound  by  the  rule  afiecting  subordin-  '  ' 
ate  legislative  bodies  that  delegatus  non  potest  delegated 
They  have  wide  discretion  to  choose  to  what  extent 
their  enactments  are  to  depend  for  their  operation  on 
declarations  by  the  executive.  Thus  in  the  Wehhacli 
Light  Company  of  Australasia  v.  The  Commonwealth  ^  it 
was  energetically  contended  that  the  Commonwealth 
could  not  pass  an  Act  penahsing  trading  with  the  enemy 
which  allowed  the  Governor-General  to  prohibit  any 
act.  It  is  clear  that  the  attack  could  at  most  touch  only 
the  vahdity  of  the  view  taken  of  what  might  constitute 
such  trading  by  the  Gov’^ernor-General,  and  that  to 
attempt  to  declare  the  Act  invahd  because  of  such  a 
provision  was  impossible.  So  again  it  is  for  the  Parlia¬ 
ment  to  decide  what  measures  it  should  enact  for  the 
peace,  order,  and  good  government  of  the  territory, 
the  words  used  in  the  constitutions  to  give  authority 
to  the  Parhaments.  Vainly  in  RieVs  Case^  was  it 
pleaded  that  it  must  not  be  assumed  that  the  Dominion 
of  Canada  was  given  authority  to  tamper  with  the  law 
of  treason  or  diminish  the  safeguards  provided  for  the 
accused  in  such  cases  by  Enghsh  law.  No  doubt  in  the 
High  Court  of  Austraha  there  have  been  dicta  suggest¬ 
ing  that  it  is  the  Court’s  opinion  of  what  falls  within  a 
power  that  is  to  determine  the  validity  of  legislation, 
but  that  is  clearly  not  the  true  doctrine.  AU  that  can 
be  claimed  for  the  courts  is  that,  if  they  find  a  Parlia¬ 
ment  with  defined  powers,  like  that  of  the  Common- 

^  Hodge,  v.  The  Queen  (1883),  9  App.  Cas.  117;  Powell  v.  A'pollo  Candle 
Co.  (1885),  10  App.  Cas.  282;  Baxter  y.  Ah  Way  (1909),  8  C.L.E.  626; 

Riel  Y.  The  Queen  (1885),  10  App.  Cas.  675,  678. 

2  (1916),  22  C.L.R.  268. 

^  (1885),  10  App.  Cas.  675. 
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Chapter  wealtL.,  dealing  with,  a  topic  under  the  claim  that  it  falls 
within  a  power  when  it  certainly  does  not,  the  opinion 
of  the  court  prevails. ^  It  is  not  enough,  as  many 
Canadian  cases  show,  that  the  Parliament  should  claim 
to  be  exercising  a  power,  if  in  substance  it  does  some¬ 
thing  else;  for  example,  if  it  endeavours  under  cover 
of  enacting  criminal  law  to  arrogate  to  itself  the  power 
of  regulating  the  business  of  insurance.  Nor  again  may 
it  impose  taxation  merely  in  order  thus  to  compel 
obedience  to  its  efforts  to  control  by  licence  that  im¬ 
portant  occupation.^ 

The  limits  of  the  power  of  legislatures  to  create 
subordinate  bodies  with  legislative  authority  are  hard 
to  determine.  The  question  has  been  raised  in  regard 
to  Manitoba  legislation  ®  to  provide  for  the  initiative 
and  referendum,  and  it  was  held  that  the  Manitoba  Act 
attacked  was  invahd,  because  it  was  provided  that,  if 
a  petition  for  the  repeal  of  an  Act  were  initiated,  and 
under  the  procedure  in  such  cases  approved  by  the 
legislature,  the  Act  would  stand  repealed  without  the 
assent  or  veto  of  the  Lieutenant-Governor  being  ob¬ 
tained;  still  less,  of  course,  would  the  Governor-General 
have  any  power  to  disallow.  This  meant,  in  short,  that 
an  Act  could  be  repealed  without  the  assent  of  the 
Crown.  As  the  province  cannot  alter  its  constitution 
as  regards  the  office  of  Lieutenant-Governor,  the  Act 
was  clearly  an  invalid  efiort  to  change  his  position 
vitally.  On  the  other  hand,  incidentally  it  has  been 
indicated  by  the  Privy  Council  that  Alberta  legislation 

1  WhybroHs  Case  (1910),  11  C.L.R.  311;  Holman,  Australian  Con- 
stitution,  pp.  8-10. 

2  A.-Q.  for  Canada  v.  A.-G.  for  Alberta,  [1916]  1  A.C.  688;  A.-G.  for 
Quebec  v.  A.-G.  for  Canada,  [1932]  A.C.  41. 

®  Initiative  and  Referendum  Act,  In  re,  [1919]  A.C.  935. 
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for  enactment  of  laws  by  the  initiative  is  valid.^  The 
argument  is  that  the  legislature  is  intended  to  enact 
what  the  people  desire;  if,  therefore,  a  measure  is  pre¬ 
pared  and  approved  by  the  electorate,  it  is  proper  that 
it  should  be  passed  by  the  legislature  without  the  right 
to  alter  or  reject.  The  objection  that  a  legislature  is 
intended  to  discuss  and  clarify  the  views  of  the  elector¬ 
ate  may  be  met  by  two  considerations.  In  the  first 
place,  the  bill  prepared  by  initiative  is  discussed  by 
the  legislature  and  may  be  rejected  once;  only  then 
does  it  go  to  a  referendum,  thus  giving  the  electorate 
the  advantage  of  studying  the  legislature’s  opinions. 
Secondly,  an  Act  of  1923  enables  the  legislature  to 
decide  several  questions  to  be  placed  before  the  electors 
at  the  referendum  when  the  voting  is  preferential,  thus 
securing  them  a  substantial  measure  of  legislative 
guidance.  How  much  further  this  process  could  be 
carried  without  finding  the  courts  opposed,  it  is  im¬ 
possible  to  conjecture.  A  legislature  for  a  Dominion, 
it  seems  to  be  held,  cannot  properly  extinguish  itself, 
so  that  presumably  it  cannot  hand  over  all  its  powers 
to  another  body,  except  by  way  of  transforming  itself 
by  a  constitutional  change,  and  in  the  case  of  the 
Canadian  provinces  the  power  of  change  exists. 

It  is  of  course  entirely  within  the  power  of  any 
legislature  to  decide  that  issues  shall  be  settled  by 
referendum,  or  to  allow  local  option  as  regards  the 
apphcation  of  hquor  control.®  A  classical  example  of 
the  two  systems  is  afforded  by  New  Zealand,  where  the 
referandum  has  been  employed  triennially  to  decide 
the  issue  of  prohibition  or  continuance  or  governmental 

1  R.  V.  Eat  Bell  Liquors,  Ltd.,  [1922]  2  A.C.  128. 

2  Official  Tear  Booh  of  the  Commonwealth,  xxii.  1005-8. 


Chapter 

X. 


234  CONSTITUTIONAL  LA  W  OF  BRITISH  DOMINIONS 


Chapter  management  for  the  whole  Dominion,  while  a  system 
of  local  option  is  in  operation.  The  referenda  have  so 
far  failed  to  give  the  majority  desired  for  prohibition. 

The  legislatures  are  not  delegates  of  the  people  any 
more  than  of  the  Imperial  Parliament,  and  accordingly 
there  are  no  legal  limits  on  their  power  to  legislate 
without  reference  to  the  electors.  This  is  illustrated 
above  all  in  the  power  to  extend  the  life  of  Parliament, 
the  latest  example  of  which,  the  action  of  New  Zealand 
in  1932,  elicited  the  strongest  protests,  although  the 
decision  was  merely  dictated  by  the  extreme  financial 
difficulties  of  the  time.  But  the  danger  to  the  electorate 
of  this  exercise  of  sovereignty  is  clear,  as  has  been 
insisted  upon  above. 

The  plenitude  of  legislative  power  cannot,  it  is  cer¬ 
tain,  be  restrained  by  any  principles  of  morality.  Con¬ 
fiscatory  Acts  are  valid  if  their  intention  is  clear,  ^  and 
judges  will  no  doubt  follow  the  English  rule  of  not 
assuming  that  any  Act  is  intended  to  take  property 
without  compensation,  unless  it  is  clearly  so  expressed.^ 
In  the  Commonwealth  efforts  have  been  made  to  re¬ 
strict  legislative  authority  on  the  plea  that  it  infringes 
the  judicial  sphere,  but  with  little  effect.  It  has  been 
the  rule  that  to  expropriate  property  from  an  enemy 
subject  ®  in  pursuance  of  statutory  regulations  is  not 
a  judicial  act,  and  it  seems  clear  that  the  Common¬ 
wealth  can  enact  retrospective  laws.  If  it  cannot  reverse 
a  judgement  of  the  High  Court,  as  that  would  perhaps 
infringe  judicial  power,  it  can  declare  the  law  to  be 

^  Florence  Mining  Co,  v.  Cobalt  Lake  Mining  Go.  (1908),  18  O.L.R. 
275;  for  change  of  wills,  Hammond,  In  re  (1921),  51  O.L.R.  149;  Riddell, 
Canadian  Constitution,  pp.  14-16. 

^  Cf.  North  Charterland  Exploration  Go.  v.  R.,  [1931]  1  Ch.  169. 

^  Roche  V.  Kronheimer  (1921),  29  O.L.R.  329. 
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otlier'wise  than  the  interpretation  of  the  Court,  though 
it  is  doubtful  if  this  could  be  done  when  Utigation 
depending  on  the  meaning  of  a  statute  was  pending  so 
as  to  oust  the  jurisdiction  of  the  courtd  The  Irish  Free 
State  afiords  an  example  of  legislation  to  declare  that 
the  Copyright  Act,  1911,  must  be  deemed  to  have  been 
in  force  in  the  State  during  a  period  when  its  existence 
as  law  there  was  denied  by  the  Supreme  Court.  At  the 
same  time  proceedings  in  respect  of  infringement  of 
copyright  in  that  period  were  forbidden  on  the  score  of 
Article  43  in  the  constitution  which  forbids  Parliament 
to  declare  acts  to  be  infringements  of  the  law  which 
were  not  so  at  the  date  of  their  commission.^  But  in 
the  Constitution  (Amendment  No.  17)  Act,  1931,  when 
the  question  was  one  of  punishing  ex  post  facto  offences 
against  the  government  of  the  day,  the  provisions  of 
Article  43  were  dehberately  overridden.  Yet  it  is  fairly 
clear  that  its  prupose  was  to  apply  not  to  chdl  rights 
but  to  criminal  law,  and  that  its  use  in  a  civil  issue 
was  unconstitutional. 

Another  limitation  which  is  apparently  suggested  as 
possible  by  the  Privy  Council  in  Croft  v.  Dunphy  ®  is 
the  view  that  a  Dominion  is  not  conceded  the  right  by 
the  Imperial  Parhament  to  legislate  contrary  to  inter¬ 
national  law.  The  issue  was  not  decided  in  that  case, 
for  the  Council  held  that  the  terms  of  the  customs 
legislation  impugned  were  in  accordance  with  inter- 

^  Kerr,  Law  of  the  Australian  Constitution,  p.  33.  In  Smith  v.  City  of 
London  (1909),  20  O.L.R.  133,  it  was  laid  down  that  the  province  could 
stop  any  litigation  once  begun  and  any  future  litigation  on  a  stated 
subject. 

^  The  Copyright  (Preservation)  Act,  1929,  Sections  1  and  4;  Perform¬ 
ing  Eight  Society,  Ltd.  v.  Bray  Urhan  Council,  [1930]  A.C.  377. 

3  (1932),  48  T.L.R.  652. 
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Chapter  national  law,  even  apart  from  the  fact  that  the  vessel 
offending  was  registered  in  Nova  Scotia  and  no  foreign 
element  was  thus  involved.  But  the  suggestion  itself 
is  clearly  untenable.  An  implied  limitation  of  this  sort 
is  really  out  of  the  question,  for  the  simple  reason  that 
international  law  is  too  ill  defined  to  act  as  a  criterion, 
and  that  no  case  has  yet  been  decided  on  the  basis 
suggested,  while  the  duty  of  the  British  courts  to  give 
effect  to  British  legislation  despite  objections  on  the 
score  of  international  law  is  unquestioned. ^  As  in  Eng¬ 
land,  Dominion  courts  doubtless  will  not  interpret  a 
statute  as  ignoring  international  law  if  possible,  but 
that  is  a  rule  of  interpretation,  not  of  limitation  of 
power.  Precisely  in  like  manner  Dominion  courts  will 
assume  that  their  laws  of  descent  on  intestacy,  though 
absolute  in  terms,  do  not  apply  to  persons  domiciled 
outside  their  jurisdiction. 

(vi.)  In  addition  to  the  legislation  of  the  Parlia¬ 
ments,  as  in  England,  there  is  much  legislative  activity 
by  the  executive  under  delegated  powers.  There  has 
not  perhaps  developed  so  strong  a  feeling  against  that 
form  of  action  as  has  been  displayed  in  the  United 
Kingdom,  but  there  are  many  occasions  in  which  it 
is  necessary  for  the  courts  to  interpret  exercises  of 
delegated  authority  and  to  limit  action.  In  the  United 
Kingdom  this  issue  has  been  in  part  evaded  by  enact¬ 
ing  that  rules  shall  be  read  as  part  of  the  Act  under 
which  they  are  made,  a  provision  which  exempts  them 
from  examination  by  the  courts  beyond  the  fact  that 

^  Mortensen  v.  Peters,  8  F.  (.Just.)  93,  101.  Treaties  must  be  approved 
by  legislation  to  alter  law:  see  Walker  v.  Baird,  [1892]  A.C.  491;  A.-O.  for 
New  Brunswick  v.  O.P.R.  Co.  (1925),  94  L.J.P.C.  142;  Re  Arrow  River 
Co.,  [1932]  2  D.L.R.  216;  Keith,  Journ.  Comp.  Le  .  xii.  106,  107. 
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the  rules  must  actually  fall  witMn  the  ambit  of  the  Chapter 
powers  given  by  the  Act.^  This  method  has  not  been 
adopted  normally  in  the  Dominions.  But  the  courts 
there  are  ready  to  admit  the  validity  of  delegated 
powers  where  clearly  within  the  terms  of  the  authority 
conferred.  InBaxter  v.  Ah  Way^  the  issue  arose  whether 
the  Governor-General  in  Council  could  vahdly  issue  a 
proclamation  under  the  Customs  Act,  1901,  prohibiting 
the  importation  of  opium  in  a  condition  fit  for  smoking. 

The  High  Court  ^  accepted  the  delegation  as  just,  for 
the  Act  is  not  restricted  in  terms  so  as  to  make  opera¬ 
tive  the  rule  of  limitation  to  articles  eiusdem  generis, 
which  was  fatal  to  the  attempt  in  England  to  use  a 
general  power  imder  the  customs  legislation  to  exclude 
any  articles  thought  suitable  for  exclusion  by  the 
ministry.^  Similarly  the  delegation  to  the  Governor- 
General  of  power  to  determine  by  proclamation  the 
issue  of  trading  with  the  enemy  has  been  held  valid.® 

On  the  other  hand,  the  Supreme  Court  of  Canada  ®  has 
ruled  that  it  is  illegal  for  the  Minister  of  Fisheries  in 
Canada  to  lay  down  as  a  condition  for  a  licence  to  use 
an  otter  trawl  under  the  Act  of  1'929  that  the  vessel 
must  be  built  in  the  Dominion,  for  the  Act  specifies 
merely  that  the  vessels  must  be  registered  in  Canada 
and  owned  by  Canadians  or  Canadian  companies. 

During  the  war  period,  of  course,  the  power  of  dele¬ 
gated  legislation  was  used  very  widely  in  the  Dominions 

^  Pari.  Paper,  Cmd.  4060  (1932).  Por  tke  limits  of  tiiis  action,  see  The 
King  v.  National  Fish  Co.,  Lid.,  [1931]  Ex.  C.B.  75. 

2  (1909),  8  C.L.R.  626. 

®  It  negatived  the  claim  that  Section  1  of  the  constitution  gave  sole 
legislative  power  to  the  Parlament. 

4  A.-G.  V.  Brotm,  [1920]  1  K.B.  773;  [1921]  3  K.B.  29. 

°  Welsbach  Light  Co.  v.  Commonwealth  (1916),  22  C.L.R.  268. 

6  B.  V.  National  Fish  Co.,  Ltd.,  [1931]  Ex.  C.R.  75. 
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Chapter  as  in  the  United  Kingdom,  and  no  doubt  the  courts 
accepted  as  valid  much  that  would  not  otherwise  be 
permissible.  Thus  the  Commonwealth  ^  was  held  not 
merely  as  a  matter  of  defence,  able  to  pass  a  measure 
in  wide  terms  allowing  exercise  of  the  power  to  make 
War  Precautions  Regulations,  hut  the  action  of  the 
Governor-Gleneral  in  fixing  prices  for  commodities  was 
upheld.  So  in  Canada  it  was  ruled  that  an  Order  in 
Council  under  the  War  Measures  Act,  1914,  properly 
authorised  a  procedure  to  secure  the  fixing  by  govern¬ 
ment  authority  of  the  cost  of  news-print  paper  supphed 
to  publishers.^ 

(3)  The  control  of  the  Parhaments  over  finance  rests 
essentially,  as  has  been  seen,  in  the  lower  houses,  for 
the  upper  chambers,  despite  the  fact  that  they  have  in 
general  wider  powers  than  the  House  of  Lords,  never¬ 
theless  as  a  rule  exercise  them  with  moderation  and 
restraint.  It  was  felt  on  all  sides  in  1913  that  the  refusal 
of  the  Canadian  Senate  to  homologate  the  pohcy  of 
granting  35  million  dollars  to  strengthen  the  British 
navy  was  an  action  rather  of  partisan  bitterness  than  of 
justifiable  caution  in  the  use  of  public  funds. 

In  form  the  lower  house  has  the  fullest  control  of 
supply;  it  decides  the  expenditure  to  be  incurred,  and 
the  means  by  which  it  is  to  be  made  good.  The  pro¬ 
cedure  follows  the  established  British  precedents  in 
principle.  The  house  resolves  itself  into  Committees  of 

^  Farey  v.  Burv&tt  (1916),  21  C.L.R.  433. 

^  Fort  Frances  Power  and  Pulp  Co.  v.  Manitoba  Free  Press,  [1923] 
A.C.  695.  For  an  invalid  Ordinance  as  to  capital  territory  of  Australia, 
see  Federal  Capital  Commission  v.  Laristan  Building,  etc.,  Co.  (1929), 
42  C.L.K,.  582.  A  general  power  under  a  mining  law  does  not  validate  a 
colour  bar  against  native  skilled  workers:  P.  v.  Hildich  Smith,  [1924] 
T.P.D.  69. 
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Supply  and  of  ^^'ays  and  Means  on  tie  Britisi  model.  Chapter 
Moreover,  tie  Britisi  conventional  rule,  whici  rests  at 
Westminster  on  resolutions  of  the  Commons,  that  no 
money  measure  can  be  considered  save  on  tie  recom¬ 
mendation  of  tie  Crown,  is  formally  enacted  as  law  in 
tie  Dominion  constitutions,  as  is  tie  principle  of  the 
annual  session  of  Pariament.  The  smaller  size  of  the 
Dominion  Parliaments,  and  the  less  complex  character 
of  the  operations  which  they  control,  enable  the 
members  to  exercise  a  more  intelligent  criticism  over 
the  estimates,  but  it  must  not  be  assumed  that  thig 
is  necessarily  a  wholly  good  thing.  In  fact  the  press¬ 
ure  of  electors  on  members  and  that  of  members  on 
the  Government  are  continuously  exerted  to  enforce 
expenditures  of  xmwise  and  wasteful  character  on 
various  forms  of  public  works,  especially  when  an 
election  is  near.  A  Canadian  member  has  been  able  to 
assure  his  electorate  at  a  by-election  that  there  is  a 
schedule  of  -what  will  be  done  for  the  district  if  he  is 
returned,  and  that  if  he  is  not  nothing  will  be  ex¬ 
pended;  and  the  apphcation  of  money  for  roads  was 
long  a  decisive  factor  in  securing  popularity  and  re- 
election  in  Newfoundland.  Some  efiorts  have  had  to  be 
made  to  counter  this  evil;  thus  in  the  Commonwealth 
and  in  New  South  Wales,  as  has  been  seen,  the  fact  that 
the  upper  house  must  be  consulted  has  led  to  the  evolu¬ 
tion  of  the  system  of  setting  up  Committees  on  which 
both  houses  have  representation  to  which  aU  proposals 
for  pubhc  works  exceeding  £25,000  or  £20,000  must  be 
referred,  so  that  the  projects  may  be  examined  dis¬ 
passionately  and  carefully  with  full  investigation  of 
the  estimates  submitted  by  the  departmental  chiefs 
and  experts.  The  Union  has  the  plan  of  estabhshing  a 
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separate  and  self-contained  financial  system  for  tlie 
Railways,  Ports,  and  Harbours  with  the  intention  that 
they  should  be  managed  on  business  lines.  The  theory 
is  that  these  pubhc  utilities  should  be  so  controlled  as  to 
bring  in  returns  to  meet  the  expenses  of  operation  and 
interest  and  sinking  fund  on  debt.  New  construction  of 
railways  cannot  be  provided  for  blindly  by  Parliament, 
for  the  administration  must  lay  before  it  an  estimate 
of  the  deficit  on  working,  if  any,  which  may  be  ex¬ 
pected,  and  this  must  be  made  good  from  the  Con- 
sohdated  Revenue  Pund  as  distinct  from  the  Railways 
and  Harbours  Pund,  and  Parliament  must  make  good 
to  that  fund  any  services  which  it  requires  it  to  under¬ 
take  gratuitously  or  under  cost.  But,  though  Parha- 
ment  thus  cannot  be  blind  to  consequences,  that  does 
not  mean  that  it  need  refrain  from  action,  and  in  fact, 
as  the  Auditor-General  pointed  out  in  1925,  the  new 
pohcy  of  the  employment  at  high  wages  of  unskilled 
white  labour  in  lieu  of  natives  contradicts  the  purpose 
of  the  constitution  that  railways  and  harbours  shall  be 
managed  on  business  principles.  The  answer,  of  course, 
is  that  national  well-being  must  take  precedence  of 
mere  economy  when  the  two  clash. 

Just  as  it  is  difficult  for  governments  to  control 
expenditure,  as  New  Zealand  found  when  it  had  to 
adopt  the  most  drastic  of  Parliamentary  methods  to 
force  through  economy  in  1931—32,  so  it  is  difficult 
to  secure  revenue,  for  taxation  is  as  unpopular  in  the 
Dominions  as  in  the  United  Kingdom.  But  this  is  to 
some  extent  countered  by  the  fondness  for  the  use  of 
customs  duties  as  the  mode  of  securing  revenue,  for 
then  there  will  always  be  an  interested  group  of  mem¬ 
bers  who  desire  in  the  interests  of  manufacturers  and 
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employers  to  obtain  Mglier  protection  for  some  business 
of  importance  wMcli  it  is  desired  to  extend.  No  doubt 
an  individual  group  would  iiave  little  weight,  for  its 
selfish  ends  might  be  easily  denounced,  but  there  are 
numbers  of  such  groups,  whose  natural  action  is  to 
unite  to  secure  tariffs  by  agreement  that  each  party 
shall  support  the  others  in  their  application  to  the 
government.  The  process  is  carried  out  in  the  most 
complete  form  in  the  Commonwealth,  where  the  power 
of  Senators  to  suggest  increases  of  duties  proposed  by 
the  House  results  in  the  duties  being  finally  fined,  in 
the  past,  at  ever-increasing  amounts  by  agreements 
arrived  at  privately  between  interested  members.  The 
moderating  influence,  of  course,  in  such  cases  consists 
in  the  fact  that,  while  the  representatives  of  primary 
producers  dislike  increases,  they  have  the  assistance  of 
members  interested  in  such  secondary  industries  as 
require  fairly  cheap  raw  or  semi-manufactured  material 
as  a  basis  for  their  output.  Not  less  important  is  the 
pressure  of  manufacturers  in  Canada,  where  they  have 
succeeded  since  1879  in  forcing  up  duties  steadily, 
aided  no  doubt  by  the  similar  action  taken  in  the 
United  States.  New  Zealand  has  had  exactly  the  same 
experience,  and  the  Union  of  South  Africa  has  more 
recently  developed  the  pohcy  of  fostering  secondary 
industries,  a  plan  declared  vital  to  the  Free  State  by 
Mr.  Cosgrave’s  ministry  but  even  more  energetically 
pressed  by  Mr.  De  Valera. 

Obviously  to  meet  these  conditions  some  serious 
consideration  of  tariff  changes  is  essential  if  there  is 
not  to  be  chaos.  Hence  in  the  Commonwealth  a  Tariff 
Board  Act  of  1921-29  secures  that  all  proposals  for 
new  rates,  or  for  bounties,  or  the  apphcation  of  the 
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Chapter  Britisli  prefexential  tarifi  to  other  Dominions  or  of  the 
intermediate  tarifi  to  foreign  countries,  which  norm¬ 
ally  are  exposed  to  the  general  tariff,  and  complaints 
against  undue  charges  by  manufacturers  under  pro¬ 
tection,  shall  be  dealt  with  by  a  Board,  now  of  four 
members,  whose  advice  is  made  available  to  Parlia¬ 
ment;  while  by  requiring  that  enquiries  shall  be  held 
in  public  and  evidence  given  on  oath  the  electorate  is 
afforded  means  of  realising  the  effect  of  tariff  changes. 
The  Board  also  makes  enquiries  on  which  may  be  based 
the  imposition  of  anti-dumping  duties,  a  policy  fol¬ 
lowed  in  all  the  Dominions.  In  Canada,  from  1926,  an 
Advisory  Board  on  Tariff  and  Taxation  was  set  up 
under  the  Supply  Act  by  Mr.  Mackenzie  King.  In  1931 
its  members  were  deprived  of  their  functions  by  Mr. 
Bennett,  and  in  lieu  an  Act  was  passed  to  establish 
a  Tariff  Board,  whose  three  members  hold  office  for 
ten  years  and  are  not  eligible  for  election  to  the  Com¬ 
mons  for  two  years  thereafter.  The  Liberals  claimed 
that  tenure  should  be  at  pleasure,  as  the  Board  should 
be  in  harmony  with  the  government  of  the  day,  but 
this  was  rejected  as  well  as  the  proposal  that  all  re¬ 
quests  for  tariff  increases  must  be  referred  to  it,  and 
that  it  should  investigate  the  capitalisation,  salaries 
and  wages,  and  hours  of  labour  of  companies  applying 
for  increased  rates  of  duty.  The  Board  has  the  duty  of 
recommending  the  rates  to  be  levied  to  equate  costs  of 
production  as  between  Canadian  and  imported  goods, 
and  it  serves  an  important  part  in  maintaining  the 
excessive  height  of  Canadian  imposts  on  imports  from 
the  United  Kingdom.  The  Irish  Free  State  by  the 
Tariff  Commission  Act,  1926,  established  an  excellent 
system.  The  Commission  has  three  members  who  are 


THE  GOVERNMENT  OF  THE  DOMINIONS  243 


nominated  by  tie  Ministers  of  Finance.  Agriculture,  Chapter 

and  Industry;  each  iold  office  fox  two  years  but  may  _ 

be  re-elected.  Tiey  iaye  tie  powers  of  a  court  as  to 
securing  evidence  and  examining  witnesses  on  oati. 

To  tie  Commission  is  referred  any  appication  for  in¬ 
crease  or  ciange  or  abobtion  of  tariffs,  and  tie  report 
of  tie  Commission  is  accorded  tie  greatest  weight  by 
tie  government  and  Pariament. 

Control  over  tie  use  of  tie  funds  approved  by  Paria¬ 
ment  is  ensured  by  tie  adoption  of  a  system  similar 
to  tie  Britisi.  Tins  in  tie  Commonwealth  tie  duty  of 
tie  Treasury  is  to  prepare  estimates  of  requirements, 
submit  tiem  to  the  Auditor-General,  who,  if  satisfied, 
certifies  that  appropriation  has  been  made,  and  tie 
Governor-General  then  signs  a  warrant  authorising  tie 
Treasury  to  issue  cheques  on  tie  pubic  account  in 
tie  Commonwealth  Bank  into  w^iici  receipts  are  paid. 

Tie  Auditor-General  is  an  official  independent  of  tie 
government,  who  can  be  removed  only  on  addresses 
from  tie  two  houses.  As  in  tie  United  Kingdom,  it  is 
iis  business  to  scrutinise  tie  expenditure  carried  out 
through  tie  Treasury  department.  He  must  satisfy 
iimsei  that  expenditure  is  duly  vouched,  that  it  is 
charged  to  tie  proper  heads  of  tie  estimates,  and  that 
it  is  duly  authorised.  So  also  he  supervises  the  correct¬ 
ness  of  tie  collection  and  accounting  for  revenue, 
trading  accounts,  and  stores.  He  has  the  right  to  sur¬ 
charge,  but  the  Governor-General  in  Council  may  remit. 

A  reasonable  discretion  in  charging  excess  expenditure 
against  other  subdivisions  in  the  estimates  is  given  to 
the  Treasurer.  Pariament,  by  means  of  a  Pubic  Ac¬ 
counts  Committee,  examines  the  accounts  in  tie  igit 
of  tie  advice  of  tie  Auditor-General,  but  it  may  be 
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Ciig)ter  feared  that,  as  in  the  United  Kingdom,  these  ex  post 
— 1  facto  inquests  are  of  minor  importance  as  encouraging 
economy,  and  that  the  most  important  work  is  that 
of  the  Auditor- General,  whose  function,  however,  is 
after  all  one  of  securing  correctness  of  account  and  due 
authority,  but  not  of  criticising  financial  methods,  still 
less  objects. 

All  expenditure,  of  course,  cannot  be  foreseen,  and 
it  may  be  that  sums  must  be  paid  before  an  Act  is 
passed.  The  Governor-General  then  issues  a  special 
warrant,  and  on  occasion  enormous  sums  are  thus 
spent,  as  in  Canada  in  1926  when  the  grant  of  a  dis¬ 
solution  to  Mr.  Meighen  without  supply  having  been 
passed  rendered  it  imperative  to  expend  millions  on 
warrants  only.  The  practice  is  far  from  rare,  but  in 
some  cases  it  has  been  mitigated  by  legislation  which 
permits  expenditure  either  of  sums  up  to  a  fixed  amount 
or  sums  based  on  the  expenditure  authorised  for  the 
previous  year  pending  Parliamentary  sanction.  Such 
warrants,  of  course,  diminish  the  power  of  the  upper 
house,  for  money  spent  cannot  well  be  refused  sanc¬ 
tion,  nor  could  it  de  facto  be  recovered  in  the  majority 
of  cases.  The  Governor-General’s  position  in  these 
matters  is  governed  by  the  consideration  that  he 
cannot,  unless  in  a  very  flagrant  case  of  illegality, 
refuse  to  accept  the  assurance  of  ministers  that  funds 
must  be  provided  to  carry  on  the  administration.  Of 
course,  if  a  Government  like  that  of  Mr.  Lang  in  New 
South  Wales  were  indifferent  to  law,  and  sought  to 
govern  for  any  length  of  time  without  the  support  of 
Parliament,  refusal  to  issue  warrants  would  bring  its 
activities  to  an  end.  Though  this  mode  of  expending 
money  by  special  warrant  is  available,  it  must  not  be 
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supposed  that  the  necessity  of  the  sanction  of  Pariia-  Chapter 
ment  can  in  law  he  evaded.  It  has  been  made  clear  by 
the  Privy  Council  ^  that  money  expended  without  due 
sanction  can  be  recovered  from  the  recipient,  that  a 
govermnent  has  no  right  to  pay  out  money  without 
a  clear  legal  duty  to  do  so,  and  that  a  govermnent 
cannot  force  the  hands  of  Parhament  by  making  a 
contract  and  then  allowing  judgement  of  a  petition  of 
right  to  be  awarded  against  it,  so  that  the  administra¬ 
tion  becomes  indebted  to  the  person  concerned.-  Even 
in  such  a  case  the  funds  to  pay  the  debt  must  be  ap¬ 
propriated  by  Parhament.  It  is  not  legal  to  pay  off 
such  claims  from  funds  actually  in  the  Treasury;  the 
judgement  imphes  a  moral  duty  on  the  ministry  to 
secure  the  approval  of  Parhament,  but  Parhament  is 
not  bound  to  implement  an  obhgation  undertaken  by 
a  ministry  which  is  dishonest,  and  those  who  contract 
with  ministers  must  bear  in  mind  that  they  do  so 
subject  to  the  necessary  condition  that  they  cannot 
secure  payment  unless  and  until  the  legislature  pro¬ 
vides  the  funds.^  hTo  doubt  ministers  may  act  and 
obtain  an  appropriation  later  on,  for  it  seems  a  v^ery 
dubious  suggestion  of  the  High  Court  of  the  Common¬ 
wealth  that  a  commitment  by  the  executive  not  pre¬ 
viously  authorised  by  the  Parhament  cannot  be  put 
right  by  a  subsequent  appropriation.* 

The  Dominions  have  countered  the  same  difficulties 
as  the  United  Kingdom  in  respect  of  the  rule  of  the 
lapse  of  appropriations  not  expended  by  the  close  of 

^  A'UcJdand  Harbour  Board  v.  R.,  [1924]  A.C.  318. 

^  Alcock  V.  Fergie,  4  W.W.  &  A’B.  285  (Victoria). 

^  Commomuealth  y.  Colonial  Combing,  etc.,  Co.  (1922),  31  C.L.B.  421. 

^  Commonwealth  y.  Colonial  Ammunition  Co.  (1924),  34  C.L.R.  198. 
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Chapter  the  financial  year,  the  date  of  which  does  not  normally 
Jll  agree  with  the  British.  Hence  the  Commonwealth  has 
set  up,  in  addition  to  the  Consolidated  Eevenue  Fund, 
which  is  the  normal  fund  to  receive  revenue  and  to 
provide  for  expenditure,  a  Loans  Fund  and  a  Trusts 
Fund  into  which  may  be  paid  unexpended  balances  of 
grants  or  sums  which  are  to  be  spent  over  several 
years,  and  the  plan  has  been  also  followed  less  system¬ 
atically  elsewhere.  Its  legality  was  duly  contested  in 
the  Australian  courts,  but  without  success.^ 

The  sources  of  revenue  differ  little  from  those 
normally  adopted  by  administrations,  British  and 
foreign.  Greater  importance  attaches  to  customs  duties 
and  excise;  the  war  compelled  a  wide  use  of  income  tax 
and  of  death  duties;  land  taxation  is  of  much  import¬ 
ance,  and  entertainments  yield  considerable  sums, 
while  excess  profits  are  usually  taxed.  Licences,  stamp 
duties,  and,  in  the  Union,  native  taxes  of  various  kinds, 
are  levied.  From  public  services  are  realised  consider¬ 
able  sums,  especially  from  postal  services  and  railways, 
though  these  may  now  result  in  a  deficit.  Eents  of 
government  property,  especially  mining  property,  are 
an  important  item  in  the  Union,  and  there  are  fines 
and  forfeitures.  Interest  on  advances  from  the  govern¬ 
ment  to  settlers  is  of  consequence  in  Australia  in 
particular.  Expenditure  includes  a  heavy  burden  of 
interest  on  loans,  and  is  increased  by  the  wide  activities 
of  governments  in  providing  such  benefits  as  old  age 
pensions,  and  in  pubhc  works  of  all  kinds,  including 
railway  and  harbour  development,  on  a  generous  scale. 

(4)  Procedure  follows  closely  the  British  model,  in 
special  the  rule  of  three  readings  of  bills  with  com- 
^  &tait  of  New  South  Wales  v.  Gommonwealth,  7  C.L.K.  179. 
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mittee  and  report  stages  is  imitated  more  or  less  closely,  Chapter 

and  tlie  standing  orders  follow  in  principle  tke  rules  of  _ L 

tte  House  of  Commons;  even  in  tlie  Irish  Free  State 
the  divergences  are  not  fundamental,  and,  while  the 
speech  from  the  throne  has  been  abandoned,  some 
substitute  has  been  attempted  in  a  declaration  of 
ministerial  pohcy.  The  formal  ceremonial,  which  is  an 
inheritance  from  the  earliest  days  in  Canada,  has  not 
been  relaxed;  rather  it  has  been  preserved  and  de¬ 
veloped  in  the  laudable  desire  to  impress  on  legislators 
and  the  public  alike  the  serious  character  of  their 
functions. 

The  Governor-General  or  Governor  has  the  right  to 
summon,  prorogue,  and  dissolve  Parliament  under  the 
Constitution  Acts,  though  the  Letters  Patent  even  of 
Canada  in  1931  still  give  the  power  as  if  de  nom.  In 
such  action  he  must  be  governed  by  ministerial  advice; 
if  he  feels  that  a  dissolution  is  essential,  as  in  New  South 
Wales  in  1932,  he  must  dismiss  the  ministry  before  he 
acts,  so  that  he  can  have  a  new  ministry  to  advise  him. 

The  Premier  may  advise  and  the  Governor  act,  even 
against  the  wishes  of  the  Cabinet,  as  in  the  same  State 
in  1927.  There  too  in  1911,  when  the  Assembly  refused 
to  adjourn,  he  had  to  prorogue,  because  he  could  find 
no  ministry  able  to  reheve  his  advisers  of  their  task. 

His  power  to  dissolve  is  dependent  in  the  Irish  Free 
State  on  the  Executive  Council  possessing  the  con¬ 
fidence  of  the  Hail;  in  that  case  he  has  no  discretion. 

He  is  bound  also  in  law  by  the  rule  of  annual  sessions; 
where,  as  in  the  Cape  during  the  Boer  war,  this  is  vio¬ 
lated,  his  action  must  ecc  posi  facto  be  validated.  But, 
though  Parhament  must  meet,  it  need  not  be  allowed 
to  do  any  business,  though  this  is  normally  impracti- 
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Chapter  cable  in  view  of  the  need  of  supply.  After  a  dubious 
__  general  election,  as  in  Canada  in  1 925,  an  early  meetino' 
of  the  legislature  is  clearly  constitutional,  and  Mn 
Mackenzie  King  so  advised. 

In  the  Commonwealth,  Victoria,  South  Australia, 
Tasmania,  and  New  Zealand,  the  Governor  may  return 
a  bill  to  Parhament  with  suggestions;  this  action  is 
done  on  ministerial  advice  in  order  to  remedy  over¬ 
sights.  The  Union  has  the  same  rule. 

The  Speaker  of  the  lower  house  is  elected  by  its 
members;  in  New  Zealand  the  appointment  requires 
confirmation  by  the  Governor-General.  The  President 
or  Speaker  of  the  upper  chamber  is  appointed  by  the 
Governor-General  where  the  house  is  nominated,  but 
in  New  Zealand  elected  subject  to  his  confirmation;  in 
the  elective  houses  he  is  elected,  in  Victoria  subject  to 
confirmation  by  the  Governor.  Under  an  Act  of  1927 
the  Chairman  of  the  Dail  was  exempted  from  the 
necessity  of  re-election  to  that  body,  but  in  1932  Mr. 
De  Valera’s  party  refused  to  agree  to  following  the 
British  principle  of  re-election  as  Chairman.  It  has 
been  rejected  in  Canada  and  the  Union  on  principle. 
The  Speaker,  however,  in  ofiice  is  expected  to  be  im¬ 
partial,  but  he  is  entitled  to  vote  on  party  grounds,  and 
frequently  in  the  small  houses  of  the  Dominions  and 
close  party  divisions  his  vote  has  been  decisive.  Norm¬ 
ally  the  presiding  ofiicer  of  both  houses  votes  only  to 
break  a  tie,  but  in  Canada  and  Quebec  and  the  Com¬ 
monwealth  the  president  of  the  upper  house  has  an 
ordinary  vote,  if  the  votes  are  equal,  the  result  is  to 
negative  the  proposal  under  debate. 

Ministers  may  speak  in  either  house  in  the  Union 
and  the  Irish  Free  State,  but,  though  the  concession 
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has  been  mooted  in  Canada,  it  has  not  been  conceded. 
In  the  Free  State  it  has  been  freely  and  very  usefully 
employed  by  Sir.  Cosgrave  and  Mr.  De  Yalera  alike.' 

All  members  before  they  take  their  seats  must  swear 
an  oath  of  allegiance  or  make  an  equivalent  declara¬ 
tion.  The  Irish  Free  State  oath  is  unique  in  being  one 
of  true  faith  and  allegiance  to  the  Irish  Free  State 
constitution  and  also  to  the  King  and  his  successors 
in  virtue  of  the  common  citizenship  of  Ireland  and 
Great  Britain  and  her  adherence  to  and  membership 
of  the  British  Commonwealth  of  Nations.  Needless  to 
say,  allegiance  does  not  depend  in  the  least  on  the 
oath,  and  its  value  as  a  preventive  of  repubhcan  senti¬ 
ments  and  aims  is  shown  by  the  fact  that  Mr.  Tielman 
Boos  and  Mr.  De  Yalera  have  both  consented  to  swear 
allegiance.  It  is  not  surprising  that  Irish  opinion  dis¬ 
counts  its  value  completely,  and  had  the  issue  been 
approached  more  tactfully  by  Mr.  De  Yalera,  the  con¬ 
flict  of  1932  need  never  have  occurred. 

Debate  has  gradually  had  to  be  closured  with  more 
frequency  than  in  earlier  times.  Sir  ^Y.  Laurier  dis¬ 
solved  in  1911  rather  than  use  the  closure  to  force  the 
bill  to  accept  the  reciprocity  agreement  with  the  United 
States  through  the  Commons,  but  in  1913  hir.  Borden 
carried  his  Naval  Aid  Bill  by  this  means,  and  iu  1926 
it  was  adopted  to  terminate  on  March  2  the  debate  on 
the  reply  to  the  address  from  the  throne  which  began 
on  January  11.  In  1923  and  1925  the  Common'wealth 
had  to  legislate  under  stringent  urgency  conditions 
involving  the  free  use  of  the  guillotine,  and  in  1931 
New  Zealand  had  to  resort  to  most  drastic  restrictions 
to  pass  her  economic  legislation.  For  ordinary  purposes 
time  limits  have  generally  been  adopted.  In  Canada  in 
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Chapter  1927  the  rules  were  revised  to  give  members  no  more 
than  forty  minutes,  save  for  the  Prime  Minister  and 
the  Leader  of  the  Opposition,  the  mover  of  the  order 
of  the  day  and  the  member  in  reply,  the  mover  of  a 
vote  of  no  confidence  and  the  member  in  reply.  The 
rules  can  usually  he  waived,  and  they  do  not  prevent 
much  repetition  and  vague  generalities  of  argument, 
nor  is  the  standard  of  debate  high. 

The  drafting  of  governmental  bills  is  provided  for  by 
the  appointment  of  professional  draftsmen,  but  private 
persons  are,  as  in  the  United  Kingdom,  compelled  as  a 
rule  to  rely  on  their  own  resources.  In  the  Common¬ 
wealth,  New  South  Wales,  and  South  Australia  a  hill 
may,  by  the  consent  of  the  house  in  which  it  originated, 
be  taken  up  by  the  other,  or  it  may  be  continued  in  the 
house  of  origin  if  it  has  not  yet  passed  all  its  stages. 
This  excludes  the  case  where  there  has  been  an  election 
of  the  upper  chamber  in  the  interim. 

Private  bills  are,  as  in  the  United  Kingdom,  carefully 
distinguished  from  public  bills;  they  are  defined  to 
include  local  no  less  than  personal  measures,  and  they 
are  subjected  to  consideration  by  committees  which 
take  evidence  for  and  against,  and  can  award  costs  to 
or  against  the  promoters  and  opposers  of  the  measure. 
Due  provision  is  made  for  notice  to  parties  interested, 
and  the  right  of  opposition  is  accorded  to  those  who 
can  properly  be  held  to  be  directly  affected  and  not 
merely  as  members  of  the  public.  As  in  the  British 
Parliament,  this  procedure  is  of  high  value  in  protecting 
pubhc  interests  and  saving  public  time. 

In  disputes  between  the  houses  the  use  of  confer¬ 
ences  between  representatives  is  not  rare  in  the  Com¬ 
monwealth,  the  States,  and  the  Union.  It  has  been  less 
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used  in  Canada,  but  it  was  employed  in  1928  over  tbe  Chapter 
question  of  Old  Age  Pensions,  not  without  utility.  The 
principle  is  recognised  in  the  Irish  Free  State  con¬ 
stitution. 

The  mode  of  enacting  Acts  is  formally  expressed  to 
be  by  the  King  with  the  adduce  and  consent  of  the  two 
houses,  though  the  Commonwealth  omits  “adduce  and 
consent”  as  needless.  In  Newfoundland,  New  Bruns¬ 
wick,  Nova  Scotia,  Prince  Edward  Island,  South  Aus- 
traha,  and  Tasmania  the  G-overnor  takes  the  place  of 
the  King;  in  New  Zealand  the  General  Assembly,  which 
includes  the  Governor-General,  enacts.  But  in  all  cases 
the  effect  is  the  same.  Assent  may  be  given  in  person, 
or  by  commission,  or  at  the  Government  Offices;  in 
most  cases  the  Acts  are  signed  by  the  representative 
of  the  Crowm.  In  the  Union  and  Canada  the  Governor- 
General  is  not  bound  to  sign  the  Enghsh  rather  than 
the  French  or  Dutch  or  Afrikaans  version.  In  this  case 
the  signed  copy  decides  which  version  prevails  if  there 
be  discrepancy;  there  is  no  rule  in  Canada,  but  iu 
Quebec  it  has  been  laid  down  that  harmony  with  the 
context  and,  in  the  case  of  a  consohdation,  the  lan¬ 
guage  of  the  original  can  be  taken  into  consideration. 

In  the  Irish  Free  State  the  Governor-General  may 
sign  either  version,  but  in  fact  the  Irish  rendering  is 
made  from  the  Enghsh  original,  as  the  members  of  the 
Parhament  are  not  yet  as  a  rule  competent  to  debate 
in  the  neo-Irish  speech. 

(5)  The  privileges  of  Parhament  have  played  a  con¬ 
siderable  part  in  Dominion  pohtical  and  legal  history. 

Save  in  the  Commonwealth,  it  is  normal  for  the  Speaker 
still  to  ask  for  them  as  in  the  British  Parhament.  But 
there  is  the  essential  difference  that  in  the  United 
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bapter  Kjngdom  they  rest  on  the  lex  et  consuetudo  Parliamenti, 
whereas  in  the  Dominions  they  depend  on  express 
enactment.  The  early  view  in  Canada  no  doubt  claimed 
that  the  legislatures  were  in  the  same  position  as  the 
House  of  Commons  and  the  House  of  Lords,  and  they 
sought  to  impeach  offenders  by  the  British  procedure. 
But  the  Privy  Council  has  definitely  negated  any  such 
claim,  and,  if  a  legislature  has  not  legal  provision  for 
privileges,  it  mil  fi.nd  itself  treated  as  having  only 
powers  to  preserve  decorum  and  good  order, ^  forbidden 
to  commit  ofificials  for  refusing  to  appear  before  it,^ 
or  punish  its  own  members  by  indefinite  suspension 
for  insulting  behaviour.  Needless  to  say,  in  the  great 
majority  of  cases — ^New  South  Wales  being  the  chief 
exception — early  steps  were  taken  to  secure  by  law  the 
same  privileges  as  the  House  of  Commons.  This  deter¬ 
mination  was  long  opposed  in  Canada  by  the  federal 
government,  which  denied  to  the  legislatures  the  power 
to  treat  themselves  as  analogues  of  the  Dominion  Par¬ 
liament.  But  in  Fielding  v.  Thomas^  the  Privy  Council 
d  efinitely  admitted  the  power  of  the  legislature  to  legis¬ 
late  for  the  right  to  summon  witnesses  and  punish  for 
contempt.  The  authority  hes  on  the  right  of  the  pro¬ 
vinces  to  alter  their  constitutions  if  they  think  fit.  As 
regards  Australia,  it  has  been  laid  down*  that  Victoria 
can  commit  for  contempt  in  the  form  of  a  libel,  and 
that,  if  the  Assembly  does  not  express  the  ground  of 

^  BoyU  V.  Falconer  (1866),  L.R.  1  P.C.  328;  Willie  v.  Perry,  13  C.L.R. 
592;  Barton  v.  Taylor  (1886),  11  App.  Gas.  197. 

2  KidUy  V.  Carson  (1842),  4  Moo.  P.C.  63;  Fenton  v.  Hampton  (1858), 
11  Moo.  P.C.  347. 

^  [1896]  A.C.  600;  Payson  v.  Hubert,  34  S.C.E.  400. 

^  Speaker  of  the  Legislative  Assembly  v.  Glass,  L.R.  3  P.C.  560.  Cf.  The 
Case  of  the  Sheriff  of  Middlesex  (1840),  11  A.  <&  E.  273. 
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contempt,  it  is  not  open  to  tlie  judiciaiy  to  investigate  Chapter 
the  issue,  a  view  in  tiamiony  with  English  doctrine.  _ 1 

It  is  the  practice  iu  the  constitutions  or  the  Acts 
conferring  privileges  to  assimilate  them  to  those  of  the 
House  of  Commons  for  the  time  being,  and  no  efiort  is 
made  to  treat  the  upper  chambers  to  the  wider  rights 
of  the  Lords.  But  by  the  constitutions  of  Victoria  and 
South  Austraha  as  well  as  of  Canada,  the  houses  were 
limited  to  the  then  existing  privileges  of  the  Commons. 

That  was  altered  in  1875  for  the  Dominion  by  Imperial 
Act,  so  that  the  Dominion  must  now  be  content  with 
the  measure  of  prmlege  claimed  by  the  Commons  from 
time  to  time,  as  it  cannot  alter  an  Imperial  Act  on  the 
constitution.  The  States,  however,  have  power  freely 
to  extend  their  powers  even  beyond  the  British  model, 
nor  is  it  incumbent  on  the  Uruon,  the  Commonwealth, 
or  the  provinces  to  restrict  their  powers  by  the  model 
of  the  Commons,  stiU  less  is  the  Irish  Free  State  con¬ 
cerned  with  that  precedent. 

Apart  from  general  legislation,  it  is  possible  to  deal 
by  a  special  Act  with  any  special  violation  of  the  honour 
of  members.  This  was  established  in  1922-23  in  Quebec 
when  a  pubhcation  was  made  reflecting  on  the  conduct 
of  two  unnamed  members  of  the  legislature  in  connec¬ 
tion  with  the  failure  of  the  pohce  to  discover  the  per¬ 
petrators  of  a  murder.  The  person  responsible,  IMr.  J.  H. 
Eoberts,  was  ordered  to  be  imprisoned  for  a  year,  and 
the  courts  refused  to  intervene;  nor  was  he  released 
until  he  had  given  satisfaction  to  the  Assembly.  The 
Dominion  Government,  though  apphed  to,  refused  to 
disallow  the  Act,  doubtless  because  it  fell  within  the 
power  of  the  province. 

The  privileges  which  are  claimed  in  the  Irish  Free 
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Chapter  State  are  those  normal.  Members  are  exempt  from 
arrest^  save  for  treason,  felony,  or  breach  of  the  peace 
while  going  to  or  returning  from  Parliament,  or  in  its 
precincts.  They  cannot  be  made  hable  outside  the 
house  for  their  spoken  words.  Parliamentary  debates 
are  privileged,  as  are  publications  authorised  by  the 
houses.^  Each  house  can  by  standing  orders  provide 
for  the  maintenance  of  freedom  of  debate,  for  securing; 
the  safety  of  its  official  documents  and  the  private 
papers  of  members,  and  for  ensuring  itself  against 
attempts  to  molest,  interfere  with,  or  corrupt  members. 
While  little  use  has  been  made  of  this  authority  in  the 
Free  State,  in  other  cases  detailed  rules  have  been 
enacted.  In  the  Union  the  power  to  fine,  which  is 
obsolete  in  the  United  Kingdom  as  regards  the  Com¬ 
mons,  is  taken,  which  is  much  more  to  the  point  than 
the  system  of  commitment  to  the  end  of  the  session,  as 
in  the  United  Kingdom.  In  most  cases,  as  in  New 
Zealand  in  1931,  it  proves  that  an  admonition  ad¬ 
ministered  by  the  Speaker  after  consideration  by  a 
Committee  would  be  the  utmost  penalty  possible  for  an 
attack  on  the  action  of  members,  and  that  it  is  often 
better  to  leave  such  matters  to  the  operation  of  public 
opinion. 

Dominion  history  is  not  unfurnished  with  instances 
of  the  violation  by  the  public  of  the  sanctity  of  the 

^  Arrest  is  possible  if  there  is  no  legislative  protection;  see  Norton  v. 
Crick,  15  N.S.W.L.R.  172. 

^  Legislation  to  protect  papers  is  regular:  that  it  is  not  effective  out- 
side  tke  Dominion  appears  from  Isaacs  and  Sons  v.  Cooh,  [1925]  2  K.B. 
391  (alleged  libel  in  report  to  Commonwealth.  Government  by  High 
Commissioner  in  London  may  be  published  in  England  through  circula¬ 
tion  in  Australian  newspapers  available  at  High  Commissioner’s  Office). 
The  effect  of  the  extra-territorial  power  given  by  the  Statute  of  West¬ 
minster,  Section  3,  is  uncertain. 
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Parliamentary  buildings,  tbougli  notMng  has  equahed.  Chapter 

the  events  at  Montreal  when  Lord  Elgin’s  most  signi-  _ L 

ficant  vindication  of  the  rule  of  responsible  govern¬ 
ment  was  signalled  by  the  burning  of  the  chamber. 

But  in  1932  mob  violence  in  St.  John’s  forced  the 
Premier  to  leave  both  the  houses  of  Parliament  and 
the  capital  until  order  was  restored,  and,  in  part-  owing 
to  the  arrival  of  H.M.S.  Dragon,  business  could  be 
resumed  by  the  government. 


CHAPTEE  XI 


THE  JUDICIARY 

Chapter  It  IS  a  fundamental  principle  in  every  Dominion  that 
_1  the  judiciary  should  he  enabled  by  reason  of  security 
of  tenure  to  exercise  fearlessly  its  functions.  The 
essential  function  of  the  judges  is  to  interpret  the 
statute  law  of  the  territory  and  to  expound — incident¬ 
ally  no  doubt  to  extend — ^its  common  law;  Enghsh  in 
the  Dominions  in  general,  but  French  in  Quebec,  and 
Eoman  Dutch  in  an  attenuated  and  sublimated  form 
in  the  Union  of  South  Africa.  True  to  English  concep¬ 
tions,  there  is  normally  no  provision  in  Dominion 
constitutions  to  define  the  nature  of  judicial  power,  but 
there  is  an  exception  in  the  case  of  the  Commonwealth 
of  Australia,  where  a  faint  reflection  is  found  of  the 
American  doctrine  of  the  separation  of  powers. 

(1)  The  rule  of  judicial  tenure  is  in  principle  good 
behaviour,  with,  as  a  mode  of  removal,  representations 
from  the  two  houses  of  the  legislature  to  the  Crown  or 
to  its  representative  in  the  territory.  Thus  in  Canada 
judges  of  the  superior  courts  may  be  removed  by  the 
Governor-General  on  addresses  from  the  two  houses 
under  the  British  North  America  Act,  1867,  s.  99. 
There  is  no  age  limit,  so  that  resignation  on  incapacity 
has  been  enforced  by  the  ingenious  device  of  providing 
by  Act  for  the  cessation  of  salary  on  incapacity  duly 
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attested.  Supreme  Court  judges  by  Canadian  Act  haTC  Clmpter 

like  tenure,  but  retire  at  age  seYenty-five .  In  Is  ewf  ound-  - 

land  an  address  from  tie  bouses  to  tie  GoYeinor  is  tie 
prescribed  metiod;  in  New  Souti  Wales,  Queensland, 
and  Western  Austraia  an  address  to  tie  Crown,  while 
in  Victoria,  Souti  iLustraia,  and  Tasmania  an  address 
to  tie  Governor  is  required.  The  divergence  of  form 
may  now  be  deemed  to  be  of  no  importance,  though  in 
Mr.  Justice  Boothby’s  case  in  South  Australia  in  1862 
tie  British  law  officers  held  that  the  Crown  in  such  a 
case  should  be  advised  by  tie  Privy  Council  and  could 
not  act  automatically.  It  is  clear  that  in  these  States 
and  in  Newfoundland  tie  procedure  of  Burke's  Act,^ 
namely,  amotion  by  tie  Governor  in  Council  subject 
to  approval  by  tie  Bang  on  tie  advice  of  the  Privy 
Council,  is  legally  possible,  but  it  may  be  dismissed 
now  as  obsolete. 

Tie  Commonwealth  adds  to  the  addresses  from  the 
houses  the  requirement  of  proved  misbehaviour  or  in¬ 
capacity,  but  tie  Parliament  is  clearly  the  only  judge, 
and  the  Union  constitution  omits  the  qualification 
^'proved"  as  inconvenient.  In  both  cases  the  final 
authority  is  tie  Governor-General  in  Council.  In  New 
Zealand  the  Crown  can  remove  on  address  from  the 
houses,  but  the  Governor-General  in  Council  may  sus¬ 
pend  on  address  or  provisionally  if  the  legislature  be 
not  in  session.  The  Irish  Free  State  provides  for  re¬ 
moval  on  resolutions  of  both  houses  for  stated  mis¬ 
behaviour  or  incapacity.  It  gives  seventy-two  as  the 
age  of  retirement  as  in  New  Zealand,  while  Queensland 
and  New  South  Wales  fix  age  seventy.  The  Gommon- 

^  22  Geo.  III.  c.  75;  Moiitagu  v.  Lieutenant-Governor  of  Van  Diemen^ e 
Land,  6  Moo.  P.C.  489. 
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Chapter  wealth  caniLot  compel  retirement,  for  salaries  may  not 
he  diminished  during  tenure  of  ofhce,  but  it  encourages 
it  by  pensions,  and  Victoria,  Tasmania,  and  Western 
Austraha  act  hkewise. 

It  is  clear  that  judicial  independence  is  not  destroyed 
by  the  fact  that,  though  the  salary  may  not  normally 
be  reduced  while  in  office,  income  tax  is  leviedd  But  it 
would  be  dangerous  if  the  Governor-General  in  Council, 
whohasthe  power  to  appoint,  couldmake  valid  appoint¬ 
ments  to  the  bench  without  securing  Parliamentary 
salary  grants,  for  such  nominees  could  not  be  deemed 
independent.  The  Privy  Council  has  therefore  ruled 
that  the  power  to  appoint  officers  in  the  Governor’s 
Letters  Patent  does  not  give  the  right  to  add  a  judge  for 
whom  no  salary  is  provided.^  In  Queensland,  unfor¬ 
tunately,  the  importance  of  security  of  tenure  has  been 
sometimes  ignored,  and  judges  have  been  given  only 
a  seven  years’  tenure,  which  is  clearly  legally  possible 
as  a  tacit  amendment  of  the  normal  rule.®  The  High 
Court  of  the  Commonwealth,  in  an  efiort  to  safeguard 
judicial  status,  had  held  that  any  such  appointment 
being  contrary  to  the  rule  of  the  constitution  should 
be  made  by  a  formal  alteration  of  the  constitution  and 
not  incidentally. 

The  Irish  Free  State  constitution  expressly  enacts 
the  maxim  of  the  independence  of  judges  and  enforces 
it  by  forbidding  them  to  hold  other  positions  of  emolu¬ 
ment,  while,  as  in  the  rest  of  the  Dominions,  it  dis- 
quahfies  them  from  sitting  in  Parhament.  In  the 
Dominions  as  in  England  they  enjoy  a  wide  measure 

1  Cooper  T.  Commr.  of  Income  Tax,  Queensland,  4  C.L.R.  1304. 

^  Buckley  v.  Edwards,  [1892]  A.C.  387;  Cock  v.  A.-O.  (1909),  28 
N.Z.L.E.  405. 

^  McCawley  v.  The  King,  [1920]  A.C.  691. 
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of  imnninity^  for  judicial  actions,  whether  within  or  Chapter 
without  their  powers.  '■ 

In  the  Dominions  as  in  England  the  employment  of 
judges  on  Royal  Commissions  has  been  discussed  with 
some  hvehness.  The  argument  against  the  practice  is 
that  a  judge  may  thus  be  distracted  from  his  true 
duties  and  embarrassed  if  later  he  come  to  be  concerned 
judicially  with  issues  which  have  been  before  him  as  a 
Commissioner.  Objections  have  also  been  raised  to  the 
use  of  judges  to  enquire  into  matters  raised  in  Parlia¬ 
ment;  in  the  famous  Pacific  scandals  of  1873  the  pro¬ 
posal  to  refer  the  allegations  against  the  Conservative 
leaders  to  three  judges  was  denounced  by  hlr.  Hunting- 
ton  as  unconstitutional,  and  judges  in  difficult  and 
delicate  cases  of  this  kind  are  exposed  to  the  abuse 
which  sometimes  is  lavished  on  their  activities  in  the 
dehcate  matter  of  hearing  electoral  petitions,  though 
experience  has  proved  that  they  deal  better  with  the 
latter  than  do  any  other  tribunals. 

(2)  The  functions  of  the  superior  courts  of  the 
Dominions  are  similar  to  those  of  the  British  courts, 
and  they  include  the  important  work  of  controlling 
executive  governmental  authorities,  especially  in  the 
sphere  of  local  government,  by  the  use  of  the  preroga¬ 
tive  writs  of  mandamus,^  certiorari,  and  prohibition. 

The  essential  power  of  the  High  Court-  of  Australia  to 
resort  to  the  use  of  these  writs  has  been  asserted  with 
special  reference  to  attempts  to  subtract  from  its  con¬ 
trol  the  operations  of  the  Commonwealth  Court-  of  Con- 
cihation  and  Arbitration.  But  the  High  Court  has  held 

^  BmU  V.  Stansfidd  (1868),  L.R,  3  Exck.  220;  Anderson  y,  Gorrie, 

[1895]  1  Q.B.  668. 

2  For  the  possibility  of  raandamns  to  a  State  officer,  see  The  King  v. 
Megistrar  of  Titles  for  Victoria  (1915),  20  C.L.R-.  379. 
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a^pter  tliat  the  iegislatiire  cannot  take  from  it  the  inherent 
— L  right  to  investigate  whether  the  circumstances,  which 
have  been  alleged  as  the  ground  of  the  jurisdiction  of 
that  court  being  put  into  operation,  are  such  as  to 
justify  that  actiond  No  doubt  there  is  some  tendency 
of  late  years  to  endeavour  to  lessen  the  power  of  the 
superior  courts  to  intervene,  but  the  same  tendency  is 
well  known  in  the  United  Kingdom  and  arises  from 
reasons  of  equal  weight  in  the  Dominions. 

The  organisation  of  Dominion  courts  follows  lines 
similar  to  those  of  the  English  courts,  apart  from  the 
principle  that  in  general  from  a  superior  court  there  is 
but  one  appeal,  instead  of  the  appeal  first  to  the  Court 
of  Appeal  and  then  to  the  House  of  Lords  in  England 
in  civil  cases.  The  appellate  court  may  or  may  not  be 
formally  styled  Court  of  Appeal  or  Appellate  Division 
or  consist  merely  of  a  fuU  bench  of  the  Supreme  Court. 
The  Irish  Free  State  sets  at  the  head  of  the  judicial 
system  the  Supreme  Court  of  three  judges,  subordinate 
to  which  is  the  High  Court  of  sis  judges,  who  sit  also 
in  the  Central  Criminal  Court  for  specially  serious 
offences,  while  Circuit  Courts  perform  in  the  circuits 
much  of  the  business  of  the  High  Court,  subject  to 
appeal.  The  pohcy  of  decentrahsing  the  Supreme  Court 
was  also  adopted  in  1921  by  Queensland,  when  the 
District  Courts  were  abohshed  and  Supreme  Court 
judges  sent  to  exercise  jurisdiction  in  their  place. 

In  the  Union  of  South  Africa  the  organisation  is 
based  on  the  old  provincial  system.  There  are  Provincial 
Divisions  of  the  Supreme  Court  with  in  addition  two 
Local  Divisions  for  the  Cape,  Eastern  Districts,  and 

1  The.  Tramways'  Case  (No.  1)  (1913),  18  C.L.R.  54.  For  the  sphere  of 
certiorari,  see  Minister  of  Health  y.  R.;  Yaffe,  Ex  parte,  [1931]  A.C.  494. 
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Griqualand  West,  and  for  the  Transvaal  tie  Wit-  Ch^ter 
watersrand  Local  Division  at  Johannesburg,  with  a  LL, 
Native  High  Court  in  hTatal.  Above  them  all  is  the  Ap¬ 
pellate  Division  at  Bloemfontein,  with  a  Chief  Justice 
and  four  Judges  of  Appeal. 

(3)  In  addition  to  jurisdiction  derived  from  Dominion 
legislation,  the  Supreme  Courts  of  the  Dominions  and 
States  are  by  the  Colonial  Courts  of  Admiralty  Act, 

1890,  given  —  subject  to  Dominion  legislation  —  the 
powers  of  admiralty  jurisdiction  which  at  that  time 
were  possessed  by  the  Admiralty  Division  of  the  High 
Court  of  Justice  in  England.  But  the  powers  of  such 
courts  were  restricted  as  regards  powers  imder  the 
Slavm  Trade  Act,  1873,  and  the  Naval  Prize  Act,  1864, 
to  such  authority  as  in  these  measures  is  conferred  on 
Vice-Admiralty  Courts,  and  the  courts  have  no  power 
to  act  in  prize  without  special  authorisation,  fox  which 
provdsion  is  made  in  the  Prize  Courts  Act,  1894,  and 
subsequent  legislation.  Moreover,  such  powers  only  as 
are  granted  by  Order  in  Council  may  be  exercised  over 
the  Royal  Navy,  and  no  crime  which  may  be  tried  in 
England  on  indictment  may  be  tried  under  the  powers 
given  by  the  Act.  The  Dominion  legislatures  may 
create  inferior  courts  of  admiralty  with  limited  juris¬ 
diction,  but  any  Act  either  declaring  a  Supreme  Court 
a  court  of  admiralty  or  creating  inferior  jurisdictions 
must  contain  a  suspending  clause  or  be  reserved,  and 
rules  of  court  under  the  powers  given  by  the  Act  must 
be  approved  by  the  Eling  in  Council.  The  Statute  of 
Westminster,  s.  6,  takes  away  the  necessity  of  reserva¬ 
tion  or  a  suspending  clause  and  that  of  confirmation 
of  rules  by  Order  in  Council,  while  the  restriction 
of  authority  to  the  power  of  the  Enghsh  Admiralty 
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Chapter  Dmsion  in  1890  is  now  no  longer  binding  under  Section 
_ -1  2  of  the  Statute. 

In  Australia  the  State  Supreme  Courts  have  exer¬ 
cised  admiralty  jurisdiction,  though  their  right  to  do 
so  has  recently  been  questioned  by  Mr.  Latham^  on  the 
ground  that  the  High  Court  in  John  Sharp  &  Sons  v. 
The  Katherine  Mackall^  has  laid  it  down  that  the 
Commonwealth  is  a  British  possession  under  Section  2 
of  the  Colonial  Courts  of  Admiralty  Act,  1890,  so  that 
the  High  Court  has  admiralty  jurisdiction  under  that 
Act  in  view  of  the  grant  of  such  jurisdiction  by  the 
Judiciary  Act,  1903-20,  s.  30  A.  In  that  case  the  States’ 
position  is  questionable,  but  it  seems  impossible  to 
deny  the  validity  of  a  jurisdiction  so  long  exercised.  The 
States  are  stiU  bound  by  the  Colonial  Laws  Vahdity 
Act,  1865,  and  their  laws  as  to  jurisdiction  are  subject 
to  the  restrictions  above  mentioned. 

Criminal  jurisdiction  in  respect  of  crimes  committed 
within  the  jurisdiction  of  the  Admiral  in  English  law 
when  the  accused  are  found  in  the  Dominions  is  granted 
imder  the  Admiralty  OfEences  (Colonial)  Act,  1849. 
This  jurisdiction  apphes  to  British  ships  even  in  foreign 
territorial  waters,  including  navigable  rivers,  even  in  the 
case  of  foreigners.®  But  in  R.  v.  Keyn*  it  was  ruled  that 
the  Admiral’s  jurisdiction  did  not  apply  to  foreigners 
who  committed  an  ofience  from  a  foreign  ship  on 

1  Australia  and  the  British  Commonwealth,  p.  108. 

®  (1924),  34  C.L.R.  420. 

®  iJ.  v.45wZewon(1868),L.R.  1  C.C.E.  161;  i?.v.  Carr  (1882),  lOQ.B.D. 

76;  Stephen,  Hist.  Grim.  Law,  ii.  4-8. 

^  (1876),  2  Ex.  D.  63.  The  extent  of  British  jurisdiction  is  for  the 
Crown  to  declare  in  case  of  doubt:  The  Fagernes,  [1927]  P.  311.  No  doubt 
this  would  now  be  done  in  Dominion  courts  by  a  Dominion  minister. 
Canada  claims  Hudson  Bay  as  territorial  waters;  Wheaton,  International 
Law  (ed.  Keith),  i.  365,  404. 
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persons  in  a  Britisli  ship  in  British,  territorial  waters.  Ctoptei 
This  decision,  which  is  probably  unsound,  was  rendered  — 1 
innocuous  by  the  Territorial  Waters  Jurisdiction  Act, 

1878,  which  is  a  declaratory  Act,  but  by  it,  while 
offences  of  this  kind  are  within  Dominion  jurisdiction, 
the  consent  of  the  Governor  is  required  for  prosecutions. 

The  power,  however,  to  prosecute  in  such  cases  is 
regularly  assumed  as  part  of  the  local  law  and  exercised 
without  formal  assent.  By  an  Act  of  1874  the  local 
penalty  or  the  Enghsh  penalty  may  be  apphed  in  re¬ 
spect  of  crimes  punished  under  admiralty  jurisdiction. 

The  Merchant  Shipping  Act,  1894,  s,  686,  confers  a 
general  power  to  punish  any  British  subject  com¬ 
mitting  an  offence  on  any  British  ship  anywhere  or  on 
any  foreign  ship  to  which  he  does  not  belong,  and  any 
alien  committing  any  offence  on  any  British  ship  on 
the  high  seas  only.  By  Section  687  a  rather  wide  power 
is  given  against  any  master,  seaman,  or  apprentice  for 
any  offence  committed  ashore  or  afloat,  if  within  three 
months  he  has  been  a  member  of  the  crew  of  a  British 
ship.  Section  478  of  the  same  Act  authorises  Dominion 
legislatures  to  make  provision  for  enquiries  into  shipping 
casualties  when  a  vessel  is  registered  in  the  Dominion 
or  the  accident  has  happened  in  its  vicinity  or  to  a 
British  ship  en  route.  From  such  enquiries  and  orders 
of  cancellation  of  certificates  of  officers  an  appeal  lies 
to  the  High  Court  in  England,^  and  the  Board  of  Trade 
may  order  a  rehearing,  but  these  powers  do  not  apply 
if  the  vessel  were  registered  in  the  Dominion  and  the 
certificate  is  one  granted  there.  But  the  Board  may 
order  the  return  of  any  certificate  or  the  reduction  of 
the  period  of  its  suspension.  These  powers  are  now 
1  The  CUUcm,  [1920]  P.  400.  See  S.R.  &  0. 1923,  No.  752,  s.  19. 


264  CONSTITUTIONAL  LA  W  OF  BRITISH  DOMINIONS 


Chapter  subject  to  repeal  by  the  Dominions  under  tie  Statute 
of  Westminster,  and  tie  principles  laid  down  by  the 
British  Commonwealth  Agreement  of  1931,  noted 
above,  are  apphcable. 

Further  powers  are  also  conferred  on  Dominion 
courts  under  the  Slave  Trade  Acts;  the  Pacific  Islanders 
Protection  Acts,  1872  and  1875;  the  Foreign  Enhst- 
ment  Act,  1870;  the  Fugitive  Ofienders  Act,  1881,  as 
regards  crimes  committed  on  the  boundary  of  Do¬ 
minions  or  on  a  sea  voyage  between  them;  the  Army 
Act;  the  Official  Secrets  Act,  1911;  the  Acts  as  to 
treason,^  and  as  to  coinage  ofiences;  the  Extradition 
Act,  1870;  the  Geneva  Convention  Act,  1911;  and  the 
Act  of  1912  to  enforce  the  quadripartite  sealing  con¬ 
vention  of  1911.  Ascertainment  of  law  is  provided  for 
by  the  British  Law  Ascertainment  Act,  1859,  and  the 
Foreign  Law  Ascertainment  Act,  1861,  and  foreign 
evidence  by  the  Foreign  Tribunals  Evidence  Act,  1856. 
Under  the  Statute  of  Westmmster  the  Dominions,  as 
opposed  to  the  States,  have  full  power  now  to  repeal 
or  alter  these  measures  as  they  desire,  so  far  as  they 
constitute  part  of  the  Dominion  law. 

It  is  open  to  the  Crown  by  Commission  under  the 
Great  Seal  to  authorise  the  Admiralty  to  estabhsh  Vice- 
Admiralty  Courts,  even  when  Colonial  Courts  of 
Admiralty  exist,  but  in  the  Dominions  and  States  such 
courts  can  only  exercise  jurisdiction  in  prize,  as  to  the 
navy,  the  slave  trade,  foreign  enlistment,  the  Pacific 
Islanders  Protection  Acts,  and  issues  involving  treaties 
or  international  law.^  Dominion  jurisdiction  in  prize 

^  Local  legislation  is  also  normal;  for  the  Irish  Free  State  see  the 
Treasonable  Offences  Act,  No.  18  of  1925. 

^  In  the  local  Admiralty  Court  at  Victoria,  British  Columbia,  in  1930, 
four  American  vessels  were  condemned  for  illegal  presence  in  Canadian 
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was  conferred  in  certain  cases  during  the  war,  but  the  Chapter 
question  of  prize  iuiisdiction  and  the  other  matters 
involved  may  now  he  dealt  with  by  the  Dominions 
under  the  Statute  of  Westminster,  though  the  Imperial 
Conference  of  1930  agreed  that  action  on  this  head 
should  be  deferred  until  agreement  on  principles  was 
reached.  It  is  clearly  desirable  that  there  should  be 
uniformity  throughout  the  Empire  in  this  issue.  The 
settlement  will  no  doubt  carry  with  it  the  disposal  of 
aU  questions  of  the  treatment  of  the  sums  raised  from 
condemnations  of  vessels  and  property  as  prize,  an 
issue  which  after  the  war  was  settled  by  agreement 
between  the  British  and  Dominion  Governments. 

The  new  powers  of  the  Dominions  as  to  admiralty 
jurisdiction  wiU  enable  them  to  extend  that  jurisdic¬ 
tion  according  to  their  view  as  to  what  is  fit.  The 
limits  of  the  past  situation  have  unquestionably  been 
inconvenient,  especially  in  Canada,  where  the  Ex¬ 
chequer  Court  ^  exercises  the  full  jurisdiction  usually 
vested  in  the  Supreme  Courts  of  other  territories.  But  it 
is  important  that  in  this  matter  as  in  prize  the  extent 
of  jurisdiction  should  be  assimilated  as  far  as  possible 
to  the  British  model. 

(4)  The  principle  that  an  appeal  hes  to  the  King  in 
Council  from  all  judgements  of  colonial  courts  is  an  old 
one.2  The  prerogative  right  to  hear  appeals  was  made 

waters,  vainly  claiming  tlie  benefit  of  tbe  treaty  of  ISIS,  wMcb  was  held 
not  to  apply  to  the  Pacific  Coast:  The.  May  v.  M.,  [1931]  S.C.E.  374; 

The  Queen  City  v.  E.,  ibid.  387  (on  appeal). 

^  With  local  Judges  in  the  provinces.  This  renders  Imperial  creation 
of  Vice- Admiralty  Courts  needless.  For  the  disadvantage  of  Hmited 
jurisdiction,  see  Bow,  Madachlan  &  Co.  v.  Skip  Camosun,  [1909]  A.C. 

597;  The  luri  Marti,  The  Woron,  [1927]  A.C.  906;  Keith,  t/owm.  Comp. 

Leg.  ix.  254;  xi.  262,  263.  Piracy  is  triable  in  any  Admiralty  Court  by  the 
law  of  nations:  A.-G.  of  Hong -Kong  Y.Kwoh-a-sing  (1%7Z),  L.E.  5  P.C.  179. 

^  Keith,  Comtitviional  History  of  First  British  Empire,  pp.  305-11. 
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Chapter  statatorj  in.  1 844;  after  tliat  it  could  be  limited  only  by 
Imperial  Act/  as  was  done  in  the  case  of  the  Common¬ 
wealth  of  Austraha  and  the  Union  of  South  Africa,  as 
has  been  seen  above,  until  by  the  Statute  of  West- 
minster  power  was  given  generally  to  abolish  the  appeal 
if  desired.  But  the  States  of  Austraha  have  not  this 
authority. 

The  system  of  appeals^  which  has  been  set  up  is 
shnphfied  by  the  activity  of  the  Privy  Council  Office 
after  the  Colonial  Conference  of  1907,  when  the  issue 
was  discussed.  The  general  doctrine  is  now  laid  down 
that  appeals  shall  normally  be  contemplated  only  from 
the  highest  court  in  each  territory.  From  it,  it  shall  he 
either  (1)  as  of  right  when  certain  conditions  are  ful¬ 
filled,  or  (2)  by  special  leave  of  the  local  court  when  in 
its  opinion  the  question  involved  is  one  which,  by  reason 
of  its  great  general  or  public  importance  or  otherwise, 
ought  to  be  submitted  to  the  King  in  Council  for 
decision,  or  (3)  by  special  leave  obtained  from  the 
Judicial  Committee  itself.  The  use  of  the  special  power 
apphes  both  to  cases  where  the  local  court  has  not  seen 
fit  to  grant  leave  to  appeal,  and  to  appeals  from  inferior 
courts,  which  are  normally  not  permitted,  but  which  it 
is  within  the  power  of  the  Judicial  Committee  under 
the  Act  of  1844  to  admit.  The  condition  for  an  appeal 
of  right  is  normally  that  the  matter  in  dispute  is  of  the 
value  of  £500  or  upwards,  or  where  the  appeal  involves 
directly  or  indirectly  some  claim  or  question  respecting 
property  or  other  civil  right  of  the  value  of  £500  or 
upwards.  The  sum  varies  from  the  normal  in  certain 
cases;  it  is  £300  in  New  Brunswick,  4000  dollars  in 

^  Nadan  v,  R.,  [1926]  A.C.  482. 

^  Bentwich,  Privy  Council  Practice  (1926). 
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Ontario  and  Saskatchewan,  £1000  in  Alherta  and  Chapter 

"YT 

Manitoba,  and  12,000  dollars  in  Quebec.  In  New  " 
Zealand  an  appeal  lies  not  merely  from  the  Court  of 
Appeal  but  from  the  Supreme  Court;  in  the  latter  case 
it  may  be  brought  only  by  leave  of  that  Court  or  by 
special  leave  of  the  Privy  Council.  In  the  case  of  the 
Union  no  appeal  lies  save  from  the  Appellate  Dmsion, 
and  then  only  by  special  leave  from  the  Privy  Council. 
Appeals  from  the  High  Court  of  the  Commonwealth  lie 
only  by  special  leave,  or  in  cases  involving  the  con¬ 
stitutional  rights  of  the  Commonwealth  and  the  States 
inter  se  or  of  the  States  inter  se  on  a  certificate  from  the 
High  Court.  From  the  Supreme  Court  of  Canada  appeal 
lies  only  by  special  leave  of  the  Privy  Council,  and  so 
with  the  Court  of  Escheq^uer  in  part  of  its  jurisdiction. 

In  the  Irish  Free  State  appeal  lies  only  from  the 
Supreme  Court  by  special  leave  of  the  Council.  It  must 
be  added  that  as  regards  admiralty  jurisdiction  an 
appeal  lies  of  right  under  the  Colonial  Courts  of  Admir¬ 
alty  Act,  1890  (which  the  Dominions  but  not  the  States 
can  now  repeal  in  this  regard),  from  all  such  courts  to 
the  Privy  Council,  and  no  local  legislation  could  bar 
this  right  of  appeal.^ 

The  principles  on  which  the  Prhy  Council  wiU  grant 
special  leave  are  quite  indeterminate.  It  will  not  do  so 
in  electoral  appeal  cases,®  on  the  score  that  there  are 
pressing  reasons  of  convenience  that  such  appeals 
should  not  be  allowed  and  that  the  reference  of  these 
issues  to  courts  is  really  a  surrender  of  the  right  of  the 
legislature  to  determine  such  issues  itself,  and  is  there- 

^  BicJielieu  and  Ontario  Navigation  Co.  v.  0‘umers  of  3.8.  Breton,  [1907] 

A.C.  112. 

^  Tkeberge  v.  Landry  (1876),  2  App.  Cas.  102;  Strickland  v.  Grima, 

[1930]  A.C.  285. 
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Chapter  fore  of  a  special  character,  to  which  the  ordinary  rules 
of  appeals  should  not  apply.  Moreover,  if  a  court  is 
established  to  deal  with  land  questions  on  the  basis  of 
equity  and  good  conscience,  no  appeal  will  he.^  It  is 
otherwise  if  the  court  is  appointed  generally  to  deal 
with  the  land  rights  of  natives  in  New  Zealand,  which 
is  a  normal  judicial  function  and  performed  on  judicial 
hues,  But  no  appeal  will  be  allowed  from  a  Court 
Martial  under  martial  law,  for  such  a  body  is  clearly 
not  a  judicial  body  in  the  proper  sense.^  Nor  will  leave 
be  granted  in  criminal  cases  under  normal  conditions, 
but  only  when  “it  is  shown  that  by  disregard  of  the 
forms  of  legal  process  or  by  some  violation  of  the  prin¬ 
ciples  of  natural  justice  or  otherwise,  substantial  and 
grave  injustice  has  been  done”.3  From  the  Dominions 
cases  of  this  kind  are  of  neghgible  consequence.  More¬ 
over,  the  importance  of  the  rule  of  refusing  leave  is 
emphasised  by  the  fact  that  the  Council  has  declined 
to  grant  leave  when  the  action  impugned  as  criminal 
was  merely  so  under  the  terms  of  a  provincial  Act  in 
Canada,  where  the  provinces  are  by  the  constitution 
denied  the  power  of  enacting  criminal  law  in  the 
normal  sense  of  the  term.^  An  appeal,  however,  has 
been  heard,  though  dismissed  on  the  merits,  from  the 

1  Moses  V.  RarUr,  [1896]  A.C.  245,  as  against  Wi  Matuds  Will,  In  re, 
[1908]  A.C.  448. 

[1907]  A.C.  93,  461;  Mgomini,  Ex  parte, 

22  T.Li.R.  413. 

2  Billet,  In  re  (1887),  12  App.  Cas.  459  (British  Honduras);  Deeming, 
Ex  parte,  [1892]  A.C.  422;  Kops,  Ex  parte,  [1894]  A.C.  652  (New  South 
Wales);  Tshingmnuzi  v.  A,-G.  of  Natal,  [1908]  A.C.  248;  Badger  v.  A  -G 

King  Emperor, 

[1914]  A.C.  644,  and  contrast  Knowles  v.  R.,  [1930]  A.C.  366 

^  Chung  Chuch  v.  R„  [1930]  A.C.  244.  Cf.  Fong,  Ex  parte,  [1929]  1 
D.L.K.  223,  on  the  nature  of  habeas  corpus  as  civil:  Keith,  Journ.  Comv. 
Leg.  xii.  105,  106. 
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decision  of  a  special  court  in  Natal  dealing  witk  a  Chapter 
charge  of  treason;  the  nature  of  the  defence,  the  issue 
of  the  position  of  an  ahen  resident  in  British  territory 
on  its  occupation  hy  ahen  enemies,  no  doubt  explains 
the  action  takend 

The  constitution  of  the  Privy  Council  for  judicial 
purposes  has  been  determined  by  a  series  of  Acts,  each 
enlarging  the  field  of  Dominion  judges  who  may  be 
members.  The  net  result  is  that  the  Council  is  com¬ 
posed  of  the  Lord  Chancellor  and  ex  Lords  Chancellor, 
the  Lord  President  and  ex  Lords  President;  present 
and  past  members  of  the  Supreme  Court  in  England, 
and  the  seven  Lords  of  Appeal  in  Ordinary  if  Privy 
Councillors  are  members,  and  also  any  judge  or  ex 
judge  of  a  superior  court  in  the  Dominions,  States,  or 
provinces,  provided  he  is  a  PrLy  Councillor.^  The  right 
to  appoint  Privy  Councillors  still  rests  and  must  rest 
with  the  Eiing  on  the  ad\ice  of  the 'British  Government, 
which  thus  no  douht  controls  the  composition  of  the 
court.  Moreover,  no  salaries  are  provided  for  Dominion 
judges  by  the  British  Exchequer.  Under  an  Act  of  1915 
the  Council  may  sit  in.  more  than  one  division. 

To  the  appeal  many  objections  have  been  raised  by 
critics  in  the  Dominions,  but  it  is  clear  that  on  the 
whole  legal  opinion  there  stfil  favours  the  appeal, 
though,  no  doubt,  the  consideration  that  it  affords  a 
valuable  source  of  profit  to  leading  counsel  has  some 
weight  in  this  preference.  The  merits  of  the  appeal 
should  not  be  denied.  Unquestionably  in  the  opinion 
of  the  major  portion  of  Canadian  lawyers  it  has  served 

1  De  Jagir  v.  A.-G.  of  Natal,  [1907]  A.C.  326. 

^  The  number  has  reached  t-en.  For  Indian  appeals  two  judges  are 
provided  by  the  Appellate  Jurisdiction  Act,  1929. 
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Chapter  as  a  most  valuable  means  of  dealing  with  impartiality 
^2-  the  contests  which  have  raged  round  the  interpre¬ 

tation  of  the  Dominion  constitution,  especially  ques¬ 
tions  affecting  religion,  language,  or  race.  It  cannot  be 
denied  that  it  is  difl&cult  for  Canadian  judges  to  deal 
with  such  acute  problems  dividing  poHtical  parties 
without  the  risk  of  being  accused  of  partisanship  by 
one  side  or  the  other.  Again  the  Council  has  laid  down 
a  common  basis  of  interpretation  of  the  royal  pre¬ 
rogative,  a  matter  on  which  Canadian  decisions  once 
showed  much  confusion  of  thought.  It  has  also  enforced 
the  similarity  of  interpretation  of  Acts  adopted  by  the 
Dominions  from  BritishActs.  Under  its  judgements  the 
courts  of  the  Dominions  should  follow  the  interpreta¬ 
tion  put  on  such  measures  in  England  by  the  Court  of 
Appeal  ^  or  the  House  of  Lords.^  In  view  of  the  other¬ 
wise  inevitable  deviation  between  parts  of  the  Empire 
in  construing  the  same  statutes,  this  influence  must 
be  admitted  to  be  of  value.  In  the  past  also  it  has 
enforced  the  true  interpretation  of  ImperialActs  apply¬ 
ing  to  the  Dominions,  and  upheld  the  supremacy  of 
imperial  legislation,  but  this  fmiction  is  now  important 
only  as  regards  the  States.  More  valuable  is  the  work 
done  in  interpreting  the  common  law  which  lies  at  the 
base  of  the  legal  system  of  all  the  Dominions,  save 
Quebec  and  the  Union.  When  it  is  remembered  that 
the  different  States  of  the  United  States  are  free  to 

Triinble  v.  HUl,  5  App.  Cas.  342;  cf.  Ted.  Commr.  of  Taxation  y. 
HipsleySy  Ltd,  (1926),  38  C.L.R.  219,  234;  StuaH  v.  IBo/nJc  of  Montfexil 
(1909),  41  S.C.R.  516,  548. 

^  Even  if  tMs  differs  from  an  earlier  view  of  the  Privy  Council,  e.g. 
as  to  the  degree  of  care  in  drawing  cheques:  Will  v.  Banh  of  Montreal, 
[1931]  3  D.L.R.  526,  which  followed  London  Joint  Stock  Bank  v.  Mac¬ 
millan,  [1918]  A.C.  777,  against  Colonial  Bank  v.  Marshall,  [1906]  A.C. 
559;  see  Robins  v.  National  Trust  Co.,  Ltd.,  [1927]  A.C.  515. 
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interpret  tlieir  common  law  in  very  different  ways,  tte  chapter 
advantage  of  a  common  interpretation  is  not  negligible, 
thongli,  on  tie  otier  kaiid,  tlie  Dominions  are  more 
active  in  amendments  of  that  law  than  the  United 
Kingdom  has  been  in  the  past.  Nor  should  there  be 
ignored  the  sentimental  value  attaching  in  many  minds 
in  the  Dominions  to  the  appeal  to  the  King  as  in  some 
way  a  Knk  of  Empire,  especially  at  the  time  when  such 
links  are  being  reduced  almost  to  invisibility.  The  fact 
that  the  finding  of  the  Judicial  Committee  is  not 
strictly  speaking  a  judgement,  but  is  promulgated  as 
an  order  of  the  King  in  Council,  has  an  effect  which  is 
not  unimportant,  however  much  it  may  be  deemed 
irrelevant  from  the  purely  logical  standpoint. 

The  objections^  are  many  and  of  very  varjfing  weight. 

The  constitutional  objections  that  the  appeal  is  a  sign 
of  Dominion  dependence  on  the  United  Kingdom  has 
been  deprived  of  value  by  the  Statute  of  Westminster, 
which  puts  in  legal  form  the  right  of  the  Dominions  to 
choose  their  own  final  Court  of  Appeal.  The  objection 
to  the  personnel  of  the  court  means  in  essence  that  it 
is  in  fact  essentially  constituted  of  British  judges,  since 
no  salaries  are  provided  either  imperially  or  locally  for 
the  services  of  such  Dominion  members  as  there  are. 

That  could  be  remedied  by  Dominion  or  British  action 
if  it  were  the  only  issue  involved.  The  objection  that 
the  court  may  contain  a  Lord  President  is  based  on  the 
mistaken  idea  that  the  Lord  President  ever  sits  to  hear 
judicial  appeals:  the  presence  of  the  Lord  Chancellor 
is  a  different  matter,  but  EngHsh  legal  tradition  denies 
that  sitting  on  such  an  appeal  the  Chancellor  can  be 
influenced  by  political  grounds.  It  may  be  admitted 

^  H.  Hughes,  Judicial  Autonomy  in  the  British  Commomvealih  (1931). 
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Chapter  ttat  on  One  or  two  occasions  that  view  may  be  over- 
generous.  That  the  judges  are  affected  by  patriotic  ^ 
bias  cannot  be  supported  by  any  evidence,  still  less  that 
they  are  more  subject  to  class  bias  than  Dominion 
judges  or  that  they  favour  money  as  against  poverty. 
More  substantial  complaints  are  based  on  expense.  It 
is  certain  that  tbe  system  gives  a  great  advantage  to 
tbe  wealthy  btigant  and  tbe  great  company  or  cor¬ 
poration  which  can  coerce  an  opponent  into  surrender 
ox  compromise  by  tbe  power  to  take  bim  to  tbe  Privy 
Council.  Delay,  again,  is  a  very  grave  factor,  though 
tbe  delay  bes  normally  in  tbe  acts  of  tbe  parties,  one 
or  both  of  whom  may  desire  to  postpone  a  decision. 
Tbe  absence  of  local  knowledge  unquestionably  is  a 
disadvantage,  both  to  tbe  court  and  to  counsel,  while 
it  is  often  very  expensive  to  send  local  counsel  to 
England,  and  even  then  they  may  find  tbe  court  in¬ 
sufficiently  in  touch  with  tbe  facts  of  Dominion  life  to 
appreciate  tbe  Dominion  point  of  view.  A  more  serious 
objection  still  is  tbe  fact  that  tbe  court  is  apt  to  dispose 
of  issues  on  some  ground  which,  however  valid,  does 
not  touch  tbe  heart  of  tbe  matter,  and  thus  leaves  un¬ 
solved  tbe  very  problem  which  it  was  tbe  desire  of  tbe 
parties  to  raise  and  have  determined  as  guidance  in 
subsequent  cases.  It  is  sometimes  objected  that  tbe 
fact  that  only  one  decision  is  given  without  indication 
of  dissenting  views  is  objectionable,  but  that  is  not 
apparently  tbe  opinion  of  tbe  Dominion  Governments, 
for  a  decision  to  aUow  tbe  presentation  of  dissents 
adopted  by  tbe  Imperial  Conference  of  1911  was 

^  TMs  is  alleged  in  the  Irish  Free  State,  but  unproved,  and  it  was  not 
exMMted  in  prize  cases  in  the  war  of  1914-18.  The  same  accusation  has 
been  made  of  Irish  Free  State  judges. 


THE  GOVERNMENT  OF  THE  DOMINIONS  273 


promptly  repudiated  by  tbe  Governments  on  furtlier  Chapter 
consideration.  Nor  is  it  of  importance  tliat  the  court- 
is  not  strictly  bound  by  precedent.^  It  would,  of  course, 
be  deplorable  if  it  were  lightly  to  vary  judgements,  but 
all  that  it  has  ever  asserted  is  the  right  to  reconsider 
an  early  ruhng  in  the  hght  of  much  fuller  knowledge 
of  the  relevant  circumstances,  and  the  cast-iron  rule 
of  the  House  of  Lords  as  to  precedent  would  be  even 
more  inconvenient  than  it  is,  if  it  were  not  for  the 
remarkable  ingenuity  which  their  Lordships  can  show 
when  it  comes  to  distinguishing  subsequent  cases  from 
earlier  decisions.  It  is  perhaps  better  in  such  cases 
frankly  to  admit  a  change  of  view,  as  does  the  Supreme 
Court  of  the  United  States,  and  even  on  the  most  vital 
principle  of  the  interpretation  of  the  constitution  the 
High  Court  of  the  Commonwealth  of  Austraha.  Much 
more  serious  is  the  fact  not  usually  made  a  subject  for 
criticism  that  the  principles  on  which  appeals  are  ad¬ 
mitted  for  consideration  or  leave  refused  on  applica¬ 
tion  are  far  from  iutelligible.  As  the  judgements  do  not 
give  reasons  for  dismissing  applications  to  appeal,  this 
defect  is  less  noted  than  othervuse  it  would  be;  worst 
of  aU  is  the  fact  that  appeals  may  be  held  admissible 
by  one  division,  and  when  the  matter  comes  up  for 
discussion  on  the  merits  the  issue  may  be  reopened  and 
the  appeal  ruled  iaadmissible  as  in  the  Maltese  case  of 
Parnis  v.  Agius,^  where  an  appeal  from  a  decision  on 
an  electoral  petition  was  held  applicable  by  the  Council, 
but  later  ruled  to  be  iavalid. 

^  Transferred  Civil  Serimits  (Ireland)  Compensation,  In  re,  [1929] 

A.C.  242;  Ridsdale  v.  Clifton  (1877),  2  P.D.  276;  Mead  x.  Bishop  of 
Lincoln,  [1892]  A.C.  644. 

^  99  L.J.P.C.  81;  Strickland  v.  Grima,  [1930]  A.C.  285;  Keith,  Journ. 

Comp.  Leg.  sii.  289. 

T 
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Chapter  The  most  serious  ob  j  ection  to  the  appeal  is  one  which 

^  has  been  stressed  by  Dominion  critics,  the  implication, 
on  the  one  hand,  that  Dominion  judges  are  not  capable 
of  dealing  satisfactorily  with  appeals,  and  the  tendency, 
on  the  other  hand,  to  neglect  in  composing  Dominion 
courts  the  very  best  intellects  of  the  bar.  The  general 
opinion  in  the  Dominions  appears  to  be  that  the  fiTial 
courts  of  appeal  must  be  strengthened  in  composition 
if  they  are  to  be  regarded  as  satisfactory  substitutes 
for  the  Privy  Council.  The  salaries  ofiered  in  Canada 
are  clearly  too  low  to  attract  men  of  first-class  abihty, 
unless  they  dehberately  prefer  judicial  ease.  AVhen  it 
"was  objected  by  the  United  States  that  the  Canadian 
arbitrator  in  the  case  of  the  ship  Tm  Alone  was  not 
a  judge,  it  could  conclusively  be  explained  that  Mr. 
Lafleur  had  a  reputation  unequalled  by  any  Canadian 
judge  for  legal  knowledge.  In  the  contest  regarding  the 
appeal  from  the  Irish  Free  State  it  has  effectively  been 
pointed  out  that  the  Supreme  Court  of  the  State  is 
exceptionally  weak  in  numbers,  three  in  all,  and  that 
it  would  be  very  difficult  seriously  to  assert  that  its 
members  could  dispassionately  be  compared  favour¬ 
ably  with  the  galaxy  of  legal  talent  which  can  be 
used  to  constitute  a  full  division  of  the  Privy  Council 
to  hear  an  important  constitutional  case  when  five 
judges  sit. 

Various  suggestions  have  been  made  to  eliminate 
the  difficulty.  Lord  Haldane  suggested  the  creation  of 
a  single  Imperial  Court  of  Appeal  representing  the 
United  Kingdom  and  the  Dominions  effectively,  vith 
the  power  to  sit  in  divisions  and  the  possibihty  of 
a  division  sitting  in  succession  in  various  Dominion 
capitals.  The  proposal  has  never  aroused  any  great 
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attention,  either  in  the  United  Kingdom  where  the  Chapter 

intervention  of  Dominion  judges  in  Britisli  appeals  " 
arouses  no  entiusiasm,  or  in  tte  Dominions  wMcli 
seem  content  to  let  matters  stand,  unless  and  until 
abolition  is  preferred.  Canada  meantime  lias  en¬ 
couraged  the  presence  of  ber  judges  from  time  to  time 
on  tbe  Council,  and  a  Canadian  judge  sat  on  tlie  im¬ 
portant  reference  as  to  tbe  right  of  the  British  Govern¬ 
ment  to  appoint  a  member  of  the  Boundary  Tribunal 
on  the  Irish  boundary,  in  Yiew  of  the  refusal  of  the 
Government  of  Northern  Ireland  to  nominate  a 
member. 

This  power  of  reference  is  one  of  the  semi- judicial 
functions'  of  the  Council,  which  serves  important  ends. 

The  King  may  refer  to  it  any  matter  at  his  discretion, 
though,  of  course,  the  Council  might  point  out  that 
the  subject  matter  was  not  suited  to  such  treat¬ 
ment.  Under  this  power  have  been  decided  important 
boundary  issues  ^  such  as  that  between  Ontario  and 
Manitoba,^  and  the  contest  between  Canada  and  New¬ 
foundland  over  Labrador.®  The  issue  between  the 
Legislative  Council  and  the  Assembly  of  Queensland  as 
to  the  power  of  the  former  over  money  bills  was  thus 
pronounced  upon."^  But  the  procedure  is  not  available 
when  the  issue  is  one  which  properly  could  be  made  the 
subject  of  ordinary  judicial  proceedings,  and  the  re¬ 
ference  in  the  case  of  the  question  of  the  ownership  of 
land  in  Southern  Ehodesia^  was  made  because  the 

^  So  also  the  question  of  the  composition  of  the  Irish  BonndarT  Tri¬ 
bunal  in  1924.  Cf.  Pari.  Paper,  Cmd.  2214.  Questions  under  the  con¬ 
stitution  of  Northern  Ireland  can  be  referred  to  it  under  the  Government 
of  Ireland  Act,  1920,  by  the  local  Government. 

^  Ontario  Sess.  Paper,  1885,  No.  8.  ^  43  T.L.E.  289. 

^  Queensland  Money  Bills  Case,  Apr.  3,  1886.  ^  [1919]  A.C.  211. 
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Chapter  issues  involved  were  emptatically  sucli  as  no  court 
^  could  properly  decide,  invohung  inter  alia  the  obliga¬ 
tions  of  the  Crown  towards  a  chartered  company  when 
the  latter  claimed  to  have  a  right  to  reimbursement  of 
expenditure  on  administration  which  had  not  been 
defrayed  from  local  revenue  and  to  have  acquired 
property  in  all  ungranted  lands  by  conquest  or  other¬ 
wise.  A  reference  will  be  refused  also  if  the  advice 
given  would  not  be  efiective,  as  when  the  Colonial 
Secretary  in  1879  declined  to  refer  to  the  Council  the 
issue  of  the  right  of  the  Dominion  Government  to  dis- 
ixdss  the  Lieutenant-Governor  of  Quebec  on  the  score 
that  the  Dominion  Government  would  not  be  bound 
by  the  advice. 

The  question  has  naturally  been  raised, ^  arising  out 
of  the  power  of  reference,  whether  disputes  between 
Governments  might  not  be  made  the  subject  of  disposal 
by  the  Privy  Council.  The  issue  became  of  serious  conse¬ 
quence  in  1914  when  the  illegal  action  of  the  Union 
Government  in  deporting  agitators  from  the  Union 
might  have  caused  serious  difficulty  as  between  the 
British  and  the  Dominion  Governments.  It  was  pointed 
out  that,  if  the  agitators  had  been  foreign  subjects, 
their  Governments  might  have  raised  the  issue  of  the 
legality  of  their  expulsion,  and  as  between  parts  of  the 
Empire  some  mode  of  settlement  of  difficulties  should 
^PP^y-  The  project  has  finally  taken  shape  in  the  con¬ 
ception  of  an  Inter-Imperial  Tribunal  of  a  voluntary 
character  to  deal  with  justiciable  disputes  arising  be¬ 
tween  the  Governments,  which  has  been  described 

Keith,  I'lu^CTitxl  Uifiity  dnd  the  DomiTiions,  pp.  165,  166;  so  as  regards 
the  confiscatory  legislation  of  Queensland  in  1920;  Wut  Government  of 
the  British  Dominions,  pp.  260,  261. 
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above.  The  Privy  Counci],  bovever,  may  remain  for  a  Chapter 

considerable  period  tbe  arbitrator  of  Canadian  con-  _ _ L 

stitutional  issues,  which  might  continue  to  be  brought 
to  it,  even  if  appeals  on  ordinary  points  of  law  were,  as 
they  might  well  be,  completely  cut  off. 

(5)  The  relations  of  the  Free  State  and  the  Priw 
Coimcil  have,  unhappily,  proceeded  on  a  very  different 
basis  from  those  between  the  Council  and  the  other 
Dominions.  It  was  unquestionably  the  intention  of  the 
British  Government  to  secure  the  maintenance  of  the 
appeal,  and  it  thought  that  by  maMng  Canada  the 
model  of  Irish  status  the  result  was  assuredly  attained. 
Accordingly,  when  aU  mention  of  appeal  was  carefully 
omitted  from  the  constitution  as  first  presented,  it  was 
insisted  that  the  appeal  must  be  preserved,  and  this 
was  duly  done  in  the  constitution.  It  was,  however, 
pro\dded  that  the  appeal  would  lie  by  special  leave 
only  from  the  Supreme  Court,  and  that  the  Parliament 
might  regulate  appeals  from  the  BQgh  Court  to  which 
the  interpretation  of  the  constitution  is  confided,  but 
could  not  shut  off  the  appeal  in  matters  relating  to  the 
validity  of  any  law.  The  British  Government  in  effect 
permitted  the  exclusion  of  ordinary  matters  from  ap¬ 
peal  but  not  the  cutting  off  of  constitutional  appeals, 
though  the  matter  bas  been  strangely  misunderstood. 

At  first  the  Privy  Council  showed  a  marked  reluctance 
to  hear  appeals,  insisting  ^  that  it  was  normally  the  in¬ 
tention  of  the  constitution  that  Irish  decisions  should 
be  final,  but  in  Lynam  v.  Butler,^  an  issue  on  the  Irish 
land  law,  not  of  constitutional  importance,  it  gave  for 
no  very  clear  reason  leave  to  appeal.  The  Parhament 
then  legislated  to  declare  that  the  law  as  set  out  by  tbe 
1  [1926]  I.B.  402.  ^  [1925]  2  I.E.  231. 
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Ch|pter  Supreme  Court  was  tlie  correct  view,  so  that  the  appeal 
_ L  became  useless  and  was  dropped. 

This  was  followed  by  the  decision  of  the  Council  in 
Wigg  and  Cochrane  v.  Attorney-General  of  the  Irish  Free 
State  1  that  under  Article  10  of  the  treaty  of  1921  British 
civil  servants  who  retired  in  consequence  of  the  change 
of  government  were  entitled  to  better  terms  than  were 
conceded  by  the  Irish  Government  which  adapted  Bng- 
hsh  usage  to  their  cases.  The  judgement  was  based  on 
statements  of  fact  which  in  part  proved  erroneous,  and 
the  whole  issue  was  reconsidered  by  the  Council  with 
the  same  result.^  The  arguments  of  the  Council  seem 
clearly  sound  in  law,  but  it  is  clear  also  that  the  Article 
was  not  intended  to  have  the  legal  effect  which  it 
turned  out  to  imply.  It  would  have  been  reasonable 
simply  to  legislate  in  both  countries  to  give  effect  to 
the  real  intention,  but  the  British  Government,  to  the 
detriment  of  the  unfortunate  taxpayers,  accepted  the 
liability  to  refund  to  the  Irish  Government  the  excess 
payments  due  under  the  judgement,  and  the  Free  State, 
on  this  basis,  agreed  to  pay  the  sums  on  certain  con¬ 
ditions  as  to  future  retirements,  which  were  formally 
accepted  by  both  Governments  and  enacted  by  the  two 
Parliaments  as  supplements  to  the  treaty  of  1921. 

Finally,  in  1930,  an  acute  position  arose  in  the  case 
of  the  Performing  Fight  Society  v.  Bray  TJ rhan  District 
Council.^  The  Council  allowed  the  performance  of 
music  in  which  the  Society  claimed  copyright  under 
the  British  Copyright  Act,  1911.  The  Supreme  Court 
negated  the  claim  on  the  score  that  the  Copyright  Act 

1  [1927]  A.C.  674. 

^  [1929]  A.C.  242;  Keith,  J ourn.  Comp.  Leg.  xi.  129-31,  256,  257 

[1930]  A.C.  377;  in  Supreme  Court,  [1928]  I.K.  606;  Keith,  Journ. 
Comp.  Leg.  xii.  287-9;  xiv.  108,  109. 
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ceased  to  apply  to  tlie  Free  State  when  it  became  a  Chapt-ex 
Dominion  imder  the  treaty.  This  disclosed  a  complete  __1 
lacima  in  the  Irish  Law,  revealing  Ireland  as  failing  to 
give  protection  under  a  copyright  system  which  inter¬ 
nationally  certainly  bound  herd  and  the  Parliament  in 
1929  declared  that  copyright  had  existed  during  the 
period  when  the  Supreme  Court^  stated  it  was  non¬ 
existent,  but  that  no  remedy  was  to  lie  for  infringe¬ 
ment  prior  to  1929.  The  injustice  of  this  enactment  was 
clear,  and  the  only  excuse  for  it  was  that  under  Article 
43  of  the  constitution  Parliament  has  no  power  to 
declare  acts  to  be  infringements  of  law  which  were  not 
so  at  the  date  of  their  commission.  Even  if  this  section 
refers  to  cml  law,  and  not  as  probable  to  criminal  law,^ 
it  would  of  course  have  been  simple  to  amend  the 
constitution  so  as  to  do  justice.  In  fact,  the  Privy 
Council  on  appeal  held  that  the  Supreme  Court  was 
wrong  and  that  copyright  had  always  existed,  but  it 
was  precluded  by  the  Act  of  Parliament  from  giving 
any  remedy  save  that  it  could  exonerate  the  unfortu¬ 
nate  society  from  payment  of  costs  as  ordered  in  the 
Supreme  Court.  The  episode  was  deplorable,  for  it  could 
have  been  prevented  had  the  Supreme  Court  not  made 
a  palpable  blunder,  inflicting  a  grave  wrong  on  an 
unpopular  Society. 

The  result  was  a  complete  divergence  of  view  be¬ 
tween  the  Free  State  and  the  British  Government. 

But  the  Imperial  Conference  of  1930  could  not  dispose 

^  In  la-w  the  State  is  certaMy  boimd  by  all  Britisli  treaties  tip  to 
1921,  thoiigii  it  has  been  contended  that  the  State  has  a  right  to  ask  for 
freedom,  and  no  doubt  in  most  cases  this  could  be  arranged.  The  State 
was  recognised  as  a  distinct  member  of  the  Permanent  Court'.  See  Keith., 

Journ,  Comp,  Leg.  xiv.  110,  111. 

^  As  in  the  United  States;  Kerr,  Law  of  the  AmfraUan  Constitution, 

p.  33. 
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Cii^ter  of  the  issue  by  simply  recommending  the  dropping  of 
— 1  the  appeal,  for  a  strong  protest  was  made  from  the 
Protestant  minority  in  Southern  Ireland,  which  stressed 
its  behef  that  the  appeal  was  essential  to  preserve  the 
rights  in  religious  matters  accorded  by  the  treaty.  The 
passing  of  the  Statute  of  Westminster  leaves  the  matter 
in  statu  quo,  for  the  real  question  is  whether  the  appeal 
is^so  implied  in  the  treaty  that  it  cannot  be  abolished 
without  breach  of  that  instrument.  It  may  be,  despite 
the  doubts  of  the  Attorney-General,  that,  as  Canada 
could  abolish  the  appeal  from  the  Supreme  Court,  it  is 
open  to  the  Free  State  so  to  act  without  violating  the 
treaty  which  is  the  governing  power  over  her  constitu¬ 
tion  rmder  the  Act  of  1922  of  the  Constituent  Assembly 
givdng  to  the  Parhament  legislative  power.^ 

In  fact,  however,  the  abohtion  of  the  appeal  from 
Canada,  as  in  the  case  of  the  Commonwealth,  is  com¬ 
plicated  by  the  existence  of  the  federal  system.^  For 
Canada  to  abohsh  the  appeal  from  the  Supreme  Court 
would  be  only  a  source  of  confusion  if  the  appeal  direct 
from  the  provinces,  which  it  did  not  create  and  which 
it  cannot  control  save  in  the  matter  of  criminal  law, 
remained  operative,  for  then,  if  one  issue  were  decided 
in  one  sense  by  the  Supreme  Court,  nevertheless  it 
could  still  be  decided  in  the  opposite  sense  by  the  Privy 
Council,  and  chaos  would  result,  for  the  Supreme  Court 
could  not  be  compelled  to  adopt  the  Council’s  view  nor 
the  Cormcil  that  of  the  Supreme  Court.  Nor  would  the 
action  of  the  provinces,  which  also  can  abolish  the 


Oa  June  10,  1932,  the  Privy  Council  refused  leave  to  appeal  against 
a  decision  of  the  Supreme  Court  asserting  the  right  of  the  State  to  reduce 

frnri'+K  officers  transferred  with  statutory  rights 

from  the  Bntish  service.  J  s  “ 

KeitH,  J ourn.  Comp.  Leg.  siii.  251;  xiv.  108. 
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appeal,  be  effective  iiiiiess  all  complied  witli  the  sugges¬ 
tion  of  abolition,  and  the  dissent  of  Quebec  would 
again  ruin  the  effect  of  action  elsewhere.  In  the  Com¬ 
mon  wealth  a  like  clifficultT  presents  itself  outside  the 
coiistitiitional  sphere  reserved  to  the  High  Court  by 
the  constitution,  and  in  that  case  the  matter  is  even 
more  unfavourable  to  abolition,  since  the  States  have 
not  so  far  been  accorded  the  power  to  abohsh  the  doc¬ 
trine  of  repugnancy  by  repealing  the  Colonial  Laws 
V alidity  x4ct  in  its  application  to  them.  In  the  case  of 
Ireland  the  matter  is  far  more  simple  from  the  legal 
point  of  view,  and  it  is  ob^dous  that  it  would  be  far 
more  useful  for  the  minority  if  the  place  of  the  present 
appeal  could  be  taken  by  an  agreement  by  the  State 
to  arbitrate  before  an  Inter-Imperial  Tribunal  any 
grievance  of  that  minority  which  the  British  Goyerii- 
ment  should  think  sufficiently  important  as  to  justify 
the  suggestion  that  a  breach  of  the  treaty  of  1921  was 
involved. 

(6)  The  prerogative  of  mercy  at  one  time  formed  the 
subject  of  considerable  friction  between  the  British 
and  colonial  Governments.  But  it  was  soon  realised 
that,  if  the  theory  of  responsible  government  were  not 
to  be  rendered  untenable,  it  must  be  admitted  that  a 
local  ministry  was  the  proper  authority  to  control  the 
prerogative.  In  the  case  of  Canada  the  contest  was 
carried  on  by  Mr.  Blake,  who  succeeded  in  persuading 
the  Colonial  Secretary  that  it  would  suffice  if  the 
Governor-General  were  required  to  exercise  discretion, 
after  hearing  ministerial  advice,  in  any  case  in  which 
the  grant  of  a  pardon  or  reprieve  might  directly  affect 
the  interests  of  the  Empire  or  of  any  place  outside 
Canada.  In  1888  the  resignation  of  the  Government  of 
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hapter  Queensland  on  the  refusal  of  the  CTOvernor  to  accept 
the  argument  that  the  exercise  of  the  prerogative 
should  be  based  on  their  ad^dce.  and  the  inability  of  the 
Governor  to  find  a  ministry  to  take  its  place,  showed 
that  the  principle  of  independent  discretion  was  un¬ 
tenable,  and  in  1892  the  Colonial  Secretary  was  finally 
persuaded  to  abandon  the  instruction  that  the  Governor 
should  exercise  a  personal  discretion  by  the  argument 
of  the  Governor  of  New  Zealand,  who  pointed  out  that 
in  fact  the  Governor  had  no  option  but  to  act  on  advice, 
and  that  the  responsibility  was  one  which  ministers 
should  face.  Hence  for  New  Zealand  and  the  Australian 
colonies,  now  States,  the  Canadian  principle  was 
adopted.  It  was  accepted  by  the  Commonwealth  as 
proper.  But  Newfoundland  was  left  with  the  old  rule 
of  discretion  in  the  case  of  capital  sentences  enjoyed 
by  the  instructions,  and  it  was  only  under  Sir  W. 
Macgregor  (1904-9)  that  in  practice  ministers  began 
to  take  any  responsibility  for  the  prerogative,  which  in 
efiect  the  Governor  had  been  allowed  to  exercise — an 
in\ddious  position  explained  by  the  difficulties  felt  by 
ministers  in  a  tiny  community  in  resisting  appeals  for 
clemency  for  friends  and  supporters  in  politics. 

In  the  case  of  the  Union  the  question  of  the  feeling 
which  might  arise  in  cases  involving  natives  resulted 
in  the  adoption  of  the  rule  requiring  in  capital  cases 
personal  discretion  to  be  exercised  after  consideration 
of  the  question  in  Executive  Council.  The  Governor- 
General  must,  however,  if  he  reject  the  advice  of  the 
majority  of  members,  enter  the  grounds  of  his  dissent 
in  the  minutes.  The  procedure,  it  is  clear,  is  incom¬ 
patible  with  the  modern  view  of  responsible  govern¬ 
ment,  and  no  doubt  in  the  Domirdons  and  States  the 
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rule  may  be  taken  in  effect  to  be  tbat  tbe  ministrv  Chapter 
controls,  tbougk  the  principle  of  1878  is  still  retained 
in  the  new  instructions  issued  for  Canada  in  1931.  One 
omission,  however,  has  been  made;  the  British  Govern¬ 
ment  at  one  time  discouraged  the  grant  of  pardons  con¬ 
ditional  on  exile  unless  the  crime  was  one  of  a  political 
character  unaccompanied  by  violence  ;  but  any  limita¬ 
tion  of  this  kind  is  obviously  a  matter  for  local  views, 
and  it  is  now  left  to  the  Governor-General  to  act  on 
any  advdce  the  ministry  tenders. 

Advice  in  matters  of  pardon  is  normally  given  by 
one  minister,  the  Mnister  of  Justice  or  Attorney- 
General,  but  capital  cases  are  brought  before  the 
Cabinet  in  most  cases.  In  accordance  with  British 
practice,  efforts  have  been  made,  not  always  successful, 
to  prev^ent  Parhamentary  discussion  of  the  use  of  the 
prerogative,  on  the  broad  ground  that  its  exercise  is 
essentially  a  matter  for  executiv^e  discretion  with  full 
knowledge  of  aU  the  facts  and  not  for  party  recrimina¬ 
tions  in  the  legislature.  It  is,  however,  inevitable  in 
small  communities  that  much  pressure  should  be 
exerted  on  members  by  constituents  and  by  members 
on  ministries. 

In  the  case  of  Canada  it  was  originally  the  intention 
of  the  British  Government  that  the  prerogative  should 
be  restricted  to  the  Governor-General,  even  in  respect 
of  provincial  cases  of  violation  of  regulations  made  by 
the  legislatures.  But,  siuce  it  was  determined  that  the 
legislatures  could  confer  the  pardoning  power  on  the 
Lieutenant-Governors,  the  exercise  of  the  prerogative 
in  respect  of  these  matters  is  manifestly  inappropriate, 
and  the  delegation  of  it  disappeared  in  1905.  In  the 
case  of  Canada,  the  Commonwealth,  and  the  States  the 
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Carter  di’i'isiou  of  authority  manifestly  should  be  that  the 
— L  Gorernor-General  should  pardon  for  ofiences  against 
Commonwealth  laws  and  the  State  Governors  for 
offences  against  State  laws,  including  the  criminal  law. 
In  general  the  power  has  been  delegated  to  pardon 
persons  condemned  in  the  Dominions  for  offences  com¬ 
mitted  outside  them  but  triable  therein  by  reason  of 
the  admiralty  jurisdiction  of  their  courts,  and  in  any 
case  a  pardon  given  would  not  be  questioned  in  the 
Dominion. 

To  grant  an  amnesty  is  clearly  now  a  matter  of 
ministerial  discretion,  and  it  rests  with  Parhaments  to 
decide  how  far  comdctions  of  treason  or  other  crime 
are  to  be  treated  as  disquahfications  for  office  or 
membership  of  Parliament.  A  generous  treatment  has 
had  to  be  accorded  to  persons  convicted  of  high  treason 
in  the  Union  whose  offences  have  been  remitted  by 
Union  Act. 

Apart  from  the  right  of  pardon  of  actual  offences,  it 
is  always  open  to  a  Dominion  government  to  refrain 
from  prosecution  and  to  stay  proceedings  on  non¬ 
governmental  prosecutions  by  entering  a  nolle  prosequi, 
which,  as  m  England,  bars  further  action  and  is  a 
matter  entirely  within  mimsterial  discretion. 


CHAPTEE  XII 


THE  FEDERATIONS — ORIGIN  AND  STEUCTCRE 


The  Canadian  and  x4ustralian  federations  are  indebted 
essentially  to  tbe  United  States  for  the  main  features 
of  their  constitutions.  But  the  circumstances  of  their 
origin  have  caused  both  of  them  to  deviate  greatly 
from  their  model,  and  that  in  difierent  directions. 

(1)  It  was  inevitable  that  the  presence  of  the  United 
States  in  immediate  vicinitv  to  Canada  and  in  constant 
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contact  should  have  suggested  from  the  outset  the 
desirabibty  of  federation.  But  in  the  United  States 
federation  was  brought  about  only  by  external  press¬ 
ure,  and  for  a  prolonged  period  there  were  no  reasons 
sufficient  to  induce  co-operation  on  the  northern  side 
of  the  frontier.  The  British  Government  itself,  by 
diffiding  New  Brunswick  and  Prince  Edward  Island 
from  Nova  Scotia,  and  by  severing  Quebec  into  Upper 
and  Lower  Canada  in  1791,  seemed  eager  to  rule  by 
division.  Though  Lord  Durham  was  at  one  time  at¬ 
tracted  by  the  ideal  of  a  federal  Canada,  practical 
considerations  made  him  drop  the  project,  for  which 
the  maritime  pro^dnces  were  unripe,  and  concentrate 
instead  on  the  preliminary  of  turning  a  reunited  Canada 
into  a  true  English  province.  The  time  for  that,  how¬ 
ever,  was  over,  and  it  was  the  absolute  impossibility 
of  continuing  to  cany  on  effective  government  in  the 
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C^ger  Uiiited  pro'V'ince  tliat  afiorded  tlie  dominant  motivs  for 
— :  federation.  Canadian  politics  after  1858  rapidly  ap- 
proaciied  a  deadlock;  the  growing  disproportion  of 
population  made  the  equal  number  of  members  for  each, 
part  oi  the  province  an  intolerable  anomaly,  wliile 
change  would  menace  the  swamping  of  French  nation¬ 
ality  in  Canada.  The  solution  lay  in  a  federation  in 
whicn  French  Canada  could  enjoy  autonomy  in  local 
matters,  while  no  longer  hampering  national  policies. 
Skilled  diplomacy  secured  the  concurrence  of  the  mari¬ 
time  provinces,  which  had  themselves  planned  a  meas¬ 
ure  of^  union,  as  was  suggested  by  the  homogeneity 
of  their  population  and  their  common  interests.  The 
causes  which  induced  these  provinces  to  concur  in 
federation  and  which  strengthened  Canada  in  her  desire 
to  attain  it  were  varied.  The  growth  of  a  great  power 
on  the  southern  border,  animated,  through  causes  partly 
not  connected  wdth  Canada,  by  feelings  of  something 
approaching  hostihty  to  the  British  pro\dnces,  invited 
attention  to  the  defenceless  position  of  the  country.  The 
British  CTOvernment  felt  that  the  defence  of  the  pro¬ 
vinces  when  disunited  offered  a  burden  impossible  to 
sustain,  and  pressed  for  adequate  local  action.  Con¬ 
siderations  of  safety  therefore  impelled  men’s  minds  to 
some  form  of  union,  and  unquestionably  the  presence 
OI  Fenians  on  the  border  operated  powerfully  in  1866 
in  mducmg  New  Brunswick  to  acquiesce  in  federation. 

A  farther  motive  was  due  also  to  the  hostility  of  the 
United  States.  The  reciprocity  treaty  of  1854  had 
opened  up  an  era  of  prosperity  for  Canada,  and  the 
denunciation  of  the  compact  by  the  United  States 
menaced  the  province  with  commercial  stagnation.  It 
became  urgent,  therefore,  to  obtain  access  to  the 
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markets  of  the  maritime  provinces,  and  to  abolish  the  Chapter 
tariff  harriers  between  them.  A  further  economic  factor 
was  furnisned  by  the  efforts  of  British  and  Canadian 
compames  and  mianciers  interested  in  railway  develop¬ 
ment  to  secure  the  possibihty  of  the  opening  up  of 
railway  communication  with  the  maritime  provinces 
on  the  one  hand,  and  the  west  on  the  other.  Only  thus 
could  it  be  hoped  to  secure  sufficient  additional  traffic 
to  make  tne  many  lines  already  constructed  or  con¬ 
tracted  for  hi  Canada  itself  a  paying  proposition.  Much 
16SS  important  was  the  reahsation  of  some  men  of  in¬ 
sight,  such  as  George  Brown,  that  it  was  vital  for  Canada 
to  secure  the  west  oefore  it  should  he  occupied  bv 
American  immigrants  and  the  possibility  of  retaining 
it  under  British  control,  despite  the  boundarv  treatv  of 
1849,  pass  away.  There  were  other  grounds  which  could 
he  urged  for  federation,  but  these  were  the  vital 
matters,  which  overcame  reluctance  in  A'orth  America, 
and  induced  the  British  Government,  which  had  long 
been  mdifferent,  to  accept  the  project  with  alacrity  and 
to  use  all  its  influence  to  bring  it  to  successful  fruition. 

In  the  case  of  Austraha  there  were  lacking  the  essen¬ 
tial  arguments  to  induce  federation.  Four  of  the 
colonies,  ISiew  South  Wales,  Tasmania,  Tictoria,  and 
Queensland,  had  once  formed  a  unit;  they  had  pros¬ 
pered  by  diffision,  and  each  soon  acquired  a  distinctive 
standpoint  which  it  was  reluctant  to  surrender.  South 
Austraha  has  been  from  the  first  absolutely  independ¬ 
ent  and  free  from  the  convict  strain;  Western  Aus¬ 
traha  was  equally  distinct,  though  it  later  succumbed 
to  the  fascination  of  cheap  convict  labour  and  was  the 
last  in  1868  to  surrender  the  privilege.  Had  they  been 
isolated  communities  without  a  common  source  of  sup- 
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Chapter  port  in  tile  shape  of  the  United  Kingdom,  they  might 
easily  have  been  driven  to  unite  for  protection;  but,  as 
it  was,  the  well-meant  efiorts  of  Lord  Grey  in  1849-50 
to  insert  federal  clauses  in  the  constitution  then  granted 
as  a  preparation  for  self-government  were  bitterly  criti¬ 
cised.  Gradually  the  advantage  of  federation  became 
visible,  strengthened,  of  course,  by  the  cominginto  being 
of  the  Canadian  federation.  External  danger  counted 
for  comparatively  little,  though  as  early  as  1870  the 
Franco-German  war  had  evoked  in  Victoria  thoughts 
of  neutrahty.  The  tension  with  Russia  in  1877-78  and 
1886  counted  for  something,  sthl  more  the  defeat  of 
China  by  Japan  in  1894,  but  the  more  practical  foreign 
issue  was  that  of  the  exclusion  of  Chinese  and  Japanese 
immigrants,  and  with  that  went  the  exclusion  of  British 
Indians.  Defence  would  be  more  effective,  British  ex¬ 
perts  reported,  if  there  was  federation,  and  the  pious 
behef  prevailed  that  it  might  even  be  cheaper.  Eco¬ 
nomic  issues  loomed  much  larger.  It  would  be  excel¬ 
lent  to  abolish  all  customs  barriers  and  to  create  within 
the  new  unit  freedom  of  trade  with  protection  against 
the  rest  of  the  world.  The  substitution  of  one  great 
community  for  six  weaker  bodies  would  bring  a  great 
impetus  to  trade  and  commerce.  Money  could  be  bor¬ 
rowed  more  cheaply  on  federal  security,  and  the  Aus¬ 
tralians  were  prodigious  borrowers.  The  war  of  railway 
rates  on  the  frontiers  of  the  colonies  by  which  each 
sought  to  secure  business  for  itself  at  the  expense  of  its 
neighbours  would  be  ended.  The  disputes  over  the  use 
of  the  river  Murray  for  irrigation  and  na\dgation  would 
become  capable  of  solution.  The  divergence  of  legis¬ 
lation  on  a  multitude  of  commercial  and  industrial 
topics  would  be  ended  with  aU  that  meant  in  the 
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interests  of  business.  The  problem  of  old  age  pensions  Chapter 
could  be  solved  by  a  federation.  Enthusiasts  promised 
the  regulation  of  trade  disputes  on  a  uniform  basis  in 
place  of  conflicting  decisions  in  each  colony  on  issues 
which  were  common  to  the  whole  of  Australia.  Others, 
too  sanguine,  thought  that  the  federation  might  dis¬ 
pose  of  the  lands  which  the  colonies  had  been  unable 
to  develop  and  to  take  over  the  vast  northern  territory 
which  South  Australia  nominally  owned.  Lawyers  sug¬ 
gested  that  the  establishment  of  a  federation  would 
facilitate  the  settlement  of  legal  disputes  without  the 
cost  of  a  reference  home,  and  would  briiM  about  as- 
similation  of  the  interpretation  of  laws  in  the  several 
jurisdictions. 

But,  beside  this  long  hst  of  arguments  of  an  eco¬ 
nomic  character,  there  was  present  in  the  movement 
the  growing  sense  of  nationahty.  It  alone  in  the  long 
run  really  prevailed  over  obstacles  and  secured  the 
estahhshment  of  the  federation.  The  British  Govern¬ 
ment  was  throughout  sympathetic,  but  the  time  had 
passed  when  it  could  have  exercised  any  decisive 
influence  on  the  comse  of  events,  as  it  undoubtedly 
had  done  in  the  case  of  Canada.  It  served,  however,  a 
useful  purpose  in  securing  the  accession  of  Western 
Austraha  to  the  federation,  though  it  may  be  feared 
that  the  State  now  regrets  its  decision.  This  sense  of 
national  destiny  had  been  injured  by  the  refusal  of  the 
British  Government  in  1883  to  secure  New  Guinea  for 
Austraha  and  to  prevent  the  establishment  of  France 
in  the  New  Hebrides,  and  this  had  something  to  do 
with  the  energy  with  which  in  some  quarters  stress  was 
laid  on  the  necessity  of  the  Austrahan  colonies  freeing 
themselves  from  a  position  in  which  they  could  not 
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Chapter  successfully  make  representations  to  the  United  Kino-- 
! — !  dom  on  issues  of  vital  importance  to  them,  but  of 
negligible  interest  to  a  government  which  had  no  eyes 
save  for  the  spectacle  of  European  affairs.  This  element 
of  critical  hostihty  had  no  counterpart  in  the  Canadian 
and  maritime  province  attitude  in  1864-67. 

(2)  So  different  were  the  circumstances  that  the 
methods  of  achie\ing  federation  ine\dtably  differed  in 
essentials.  The  Canadian  federation  was  produced 
largely  in  secrecy  and  was  the  work  of  a  number  of 
determined  individuals  who  carried  with  them  the 
people  rather  than  were  guided  by  their  wishes.  The 
initial  step  was  taken  in  1864  by  a  coalition  including 
men  who  had  never  hitherto  seriously  desired  federa¬ 
tion,  but  who  had  realised  that  deadlock  in  Canada 
was  complete  and  could  not  be  solved  by  ordinary 
means.  The  statesmen  of  the  maritime  provinces, 
whom  they  met  at  Charlottetown  and  invited  to 
Quebec,  had  no  mandates  from  their  legislatures  or 
peoples  for  federation.  The  Quebec  resolutions  were 
accepted  by  Canada  alone;  neither  in  Nova  Scotia  nor 
New  Brunswick  were  they  formally  agreed  to.  Nova 
Scotia  was  never  allowed  to  express  the  views  of  the 
people,  the  legislature  assuming  power  to  act  without 
a  dissolution.  In  New  Brunswick  a  dissolution  gave  a 
majority  to  the  opponents  of  federation,  but  the  new 
government  mismanaged  the  position,  and  a  change  of 
opnuon  was  achieved,  w^hich  allowed  New  Brunswick 
to  send  her  delegates  to  settle  with  those  of  Nova 
Scotia  and  Canada  the  details  of  the  constitution.  That 
instrument  was  thus  finally  determined  upon  at  Lon¬ 
don,  and  enacted  by  the  Imperial  Parhament  in  1867, 
in  a  form  w^hich  was  not  in  detail  that  approved  in 
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Canada.  Nova  Scotia  now  liad  to  be  allowed  an  election  Ctapter 
and  it  repudiated  by  its  vote  federation,  but  relief  was 
denied  and  it  sullenly  acquiesced.  After  tbat  no  cbance 
of  change  remained.  British  Columbia  in  1871  and 
Prince  Edward  Island  in  1873  accepted  federation  on 
the  basis  of  the  existing  constitution;  the  other  three 
provinces,  Manitoba  (1870)  and  Saskatchewan  and 
Alberta  (1905),  were  created  by  the  Dominion  from  the 
enormous  areas  under  the  administration  of  the  Hud¬ 
son’s  Bay  Company  which  passed  to  it  in  1869-70. 
Moreover,  the  federal  Act  itself  created  Ontario  and 
Quebec  as  distinct  provinces  out  of  Canada,  and  before 
it  took  efiect  constitutions  of  the  two  provinces  were 
settled  upon  by  the  Parhament  of  the  united  province. 

There  was,  therefore,  a  minimum  of  free  determination 
in  the  whole  proceeding  as  far  as  the  people  were 
concerned. 

In  the  case  of  Australia  federation  was  the  outcome 
of  a  movement  which  in  its  later  stages  was  far  more 
popular  than  governmental.  No  doubt  it  was  due  to 
governmental  action  that  a  Conference  of  delegates 
from  the  colonies  in  1884  adumbrated  a  measure  to 
secure  a  degree  of  co-operation  which  was  passed  in 
1885  as  the  Federal  Council  of  Australasia  Act,  and 
which,  though  utterly  defective,  did  something  to  ac¬ 
custom  Austrahans  to  common  action  on  a  legal  basis. 
Ministers  again  attended  the  Melbourne  Conference  of 
1890,  which  led  to  the  selection  of  delegates  to  frame 
at  Sydney  in  1891  a  draft  constitution.  But  after  that 
ministerial  energy  languished  and  the  driving  power 
passed  to  the  people,  among  whom  enthusiasts  pro¬ 
moted  federation  leagues  and  kindred  bodies,  and  the 
Sydney  Bullet  in  set  about  its  task  of  educatingthe  back- 
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c^ger  blocks  to  tbe  necessity  of  a  united  Australia  by  tbe  use 
ll:  of  arguments  intelligible  and  striking,  if  often  crude 
and  misleading.  It  was  this  popular  movement  which 
drove  ministers  to  meet  at  Hobart  in  1895,  and  to  agree 
to  legislate  for  the  selection,  not  by  Parliament,  but  by 
ppular  vote,  of  delegates  to  a  Convention  at  Adelaide 
in  1897.  The  work  of  this  Convention  in  1897-98proved 
decisive.  The  constitution  was  referred  as  agreed  upon 
to  the  people;  New  South  Wales  failed  to  give  the 
necessary  size  of  majority,  but  it  was  placated  by  con¬ 
cessions  made  by  a  Premiers’  Conference,  and  the  bill 
was  then  passed  in  1900  by  the  British  Parliament 
virtually  in  the  form  in  which  it  had  been  approved 
m  Australia,  Western  Australia  deciding  at  the  last 
moment  to  refer  the  question  of  acceptance  to  the 
people  with  a  decisive  result.  The  people,  therefore, 
supplied  in  large  measure  the  driving  power  to  achieve 
the  goal;^  moreover,  it  was  by  the  people  that  the 
constitution,  after  the  fullest  exposition  by  its  sup¬ 
porters  and  critics,  was  deliberately  and  decisively 
ratified  in  every  colony. 

(3)  In  both  cases  the  federal  structure  in  essentials 
bears  similarity  to  that  of  the  United  States,  which 
was  essentially  the  chosen  model.  It  shares  with  it  the 
characteristics  of  being  set  out  in  a  written  instrument, 
in  providing  for  the  supremacy  of  the  constitution  over 
the  governments  and  legislatures,  in  dividing  power 
between  a  central  and  local  authorities,  and  in  assign¬ 
ing  to  the  courts  the  duty  of  defining  the  measure  of 
authority  to  be  exercised  by  the  federation  and  its 
members.  But  in  very  important  matters  both  con¬ 
stitutions  depart  from  the  United  States  model,  and  in 
certam  matters  the  Australian  constitution  adheres 
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more  closely  to  tie  United  States  precedent  tian  does  Chapter 
tie  Canadian.  Tie  cause  of  this  is  unquestioned. 
Canadian  federation  grew  up  under  the  siadow  of  tie 
great  conflict  between  north  and  south  in  America. 

Tie  danger  to  a  federation  of  tie  undefined  powers  of 
tie  States  was  manifest,  and  tie  fathers  of  federation 
for  that  reason  were  determined  not  to  repeat  tie  error 
made  in  the  framing  of  the  American  constitution. 
Moreover,  some  of  them,  including  Sir  John  Macdonald, 
were  at  heart'  supporters  of  imion,  and,  while  they  per¬ 
force  yielded  to  tie  necessity  of  a  confederation  as  tie 
only  means  to  please  Quebec  and  to  make  up  for  tie 
lack  of  local  institutions  of  government  in  tie  maritime 
provinces,  they  were  anxious  to  limit  as  closely  as 
possible  tie  degree  of  autonomy  of  the  parts.  In  tie 
case  of  Austraha  no  such  motive  was  efiective.  Tie 
colonies  were  autonomous,  and  the  effort  to  bring  them 
into  federation  meant  serious  surrender  of  authority. 

It  was  therefore  necessary  to  omit  from  the  federal 
pact  all  that  savoured  of  undue  centrahsation. 

Both  constitutions  differ  from  the  United  States  con¬ 
stitution  in  tie  greater  detail  which  they  contain.  They 
differ  also  in  the  rttal  fact  that  they  make  no  provision 
for  the  rights  of  tie  subjects.  They  were  pre^reiTby 
men  who  were  not  afraid  of  Parliamentary  de.spotism. 
and  did  not  see,  as  perhaps  they  should  have  seen,  that 
legislatures  are  capable  of  infringing  the  moral  law., 

The  fact  that  sanctity  of  contracts  and  due  process  of 
law  are  required  of  American  State  legislation,  and  not 
of  the  legislation  of  the  provinces,  explains  the  many 
differences  between  the  judicial  interpretation  of  the 
two  systems.  Thirdly,  tie  federations  presuppose  the 
existence  of  responsible  government  while  tie  United 
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C|ger|  States  constitution  negates  it.  In  tie  United  States 
—  i  ministers  may  not  sit  in  the  legi^ture;  in  Canada  and 
Australia  they  cannot  in  effect  be  ministers  unless  they 
i;-  so  sit.  Similarly  the  head  of  the  federations  is  a  repre- 
sentatiye  of  the  Croy^n  who  acts  as  constitutional 
monarch,  as  opposed  to  an  elected  President  who  actu¬ 
ally  governs  and  whose  ministers  are  his  instruments 
and  subordinates  with  whom  at  pleasure  he  can  dis¬ 
pense.  So  also  the  head  of  the  Government  has  in  prac¬ 
tice  no  veto  on  legislation  as  has  the  President,  for  it 
is  not  he  but  mimsters  who  govern,  and  Parliament  is 
in  accord  with  their  \iews.  Fourthly,  the  States  of  the 
United  States  had  been  independent  states  before  they 
federated,  and  they  preserve  as  a  result  a  wider  measure 
of  authority  than  is  ahotted  to  the  States  of  Austraha 
and  still  more  than  is  given  to  the  Canadian  provinces. 

It  is  significant  that  the  Australian  States  can  delegate 
powers  to  the  federal  Parliament,  implying  a  relation 
foreign  to  the  conceptions  of  the  United  States.  Finally, 
the  scheme  of  judicature  shows  essential  differences! 
The  States  in  America  were  not  prepared  to  submit  the 
judgements  of  their  State  courts  to  alteration  by  any 
federal  court,  and  therefore  on  aU  State  issues  these 
courts  are  supreme,  and,  if  an  issue  of  this  kind  falls 
to  be  decided  incidentally  in  a  federal  court,  it  normally 
will  follow  State  decisions.  In  both  Canada  and  Aus¬ 
traha  one  aim  of  federation  was  to  secure  unanimity  d 
of  decision  on  points  of  law,  and  appeals  he  to  the 
Supreme  Court  and  the  High  Court  respectively  from 
the  local  courts  on  purely  local  issues  involving  no 
federal  element.  Again,  the  United  States  demands  a 
separation  of  jurisdictions,  so  that  federal  courts  ad- 
mmister  federal  law  and  State  courts  State  law.  In  the 
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British  federations,  though  in  difierent  ways,  jurisdic¬ 
tion  can  be  exercised  in  federal  matters  by  State  or 
pro^dncial  courts. 

From  the  Canadian  constitution  that  of  the  Common¬ 
wealth  differs  in  form  in  the  important  particular  that, 
as  it  was  necessary  to  separate  Canada  into  two  pro¬ 
vinces,  the  British  North  America  Act,  1867,  makes  pro¬ 
vision  for  the  constitutions  of  Ontario  and  Quebec. 
Moreover,  Manitoba,  Saskatchewan,  and  Alberta  were 
given  constitutions  by  Dominion  Act.  On  the  other 
hand,  the  Commonwealth  constitution  leaves  the  States 
to  enjoy  their  own  constitutions  subject  to  the  federal 
scheme.  The  Canadian  provinces,  however,  have  power 
to  amend  their  constitutions  despite  the  grant  by  the 
Act  of  1867  and  federal  legislation.  Secondly,  the  ap¬ 
pointment  of  the  head  of  the  State  rests  in  Australia 
with  the  King,  and  the  States  are  in  direct  relations 
with  the  British  Government;  their  Agents-General  are 
accredited  to  the  Dominions  Office.  In  Canada  the 
Lieutenant-Governor  is  appointed  by  the  Dominion 
Government,  which  can  remove  him,  though  the  power 
is  not  used  for  federal  ends,  as  it  might  have  been. 
Thirdly,  the  Australian  Senate  is  in  structure  based  on 
the  equality  of  the  States  and  on  election  by  the  people, 
a  device  now  adopted  by  the  United  States.  Canada 
departs  from  the  federal  principle  both  by  the  un¬ 
equal  treatment  of  the  several  provinces  and  by  the 
method  of  appointment  by  the  Dominion  Government. 
Fourthly,  the  States  iu  Australia,  like  those  iu  the 
United  States,  retain  all  the  powers  not  expressly 
denied  to  them  and  can  exercise  them  concurrently 
with  the  Commonwealth,  though  subordinate  to  Com¬ 
monwealth  legislation  in  such  cases  as  are  also  within 
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Copter  Commonwealth  iurisdiction.  In  Canada  tlie  residuary 
-  jurisdiction  rests  with  the  Dominion,  but  judicial  in¬ 
terpretation  has  greatly  restricted  the  force  of  this  rule. 
Fifthly,  the  power  to  ^sallow  provincial  Acts  is  given 
to  the  Dominion  Government,  and  it  was  long  used  to 
protect  Dominion  interests,  though  its  use  is  now  largely 
in  abeyance.  In  the  Commonwealth  State  Acts  can  be 
disallowed  only  by  the  King,  and  there  is  no  instance 
on  record  in  which  disallowance  has  been  expressed  on 
the  wishes  of  the  Commonwealth.  Sixthly,  the  Canadian 
federation  authorises  the  creation  of  federal  courts,  but 
assumes  that,  unless  deprived  of  jurisdiction,  the  pro- 
\uncial  courts  are  competent  to  deal  with  all  federal 
questions.  The  Commonwealth  constitution  provides 
for  the  exercise  of  federal  jurisdiction  by  federal  courts, 
and  for  the  assignment  to  State  courts  of  federal  juris¬ 
diction. 

(4)  The  intention  of  Sir  J.  Macdonald  was  as  far  as 
possible  to  reduce  the  status  of  the  provinces  to  that 
of  local  government  authorities.  This  explains  the  de¬ 
liberate  determination  to  prevent  appointment  of  the 
Lieutenant-Governors  by  the  Crown.  They  would  then 
be  deemed  to  have  a  delegation  of  the  royal  preroga¬ 
tive,  while,  if  appointed  by  the  Governor-General  on 
the  advice  of  his  ministers,  they  would  be  servants  of 
the  federal  government.  Similarly  the  legislatures  were 
to  be  under  control;  their  bills  were  to  be  subject  to 
reservation  on  Dominion  instructions,  and  it  was  early 
deterged  that,  in  exercising  the  power  to  disallow, 
t  e  Governor- General  was  to  act  on  Dominion  advice. 
As  the  Crown  was  not  to  be  really  present  as  part  of 
the  legislature,  their  competence  would  virtually  be 
that  of  local  government  bodies.  Access  to  the  British 
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Government  was  entirely  denied,  and  representations  Ciiapt€r 

from  provincial  governments  need  not  be  forwarded  to  _ J 

London  unless  it  pleases  the  Dominion. 

But,  wiiile  the  Lieutenant-Governor  and  the  legis¬ 
lature  are  thus  in  a  sense  placed  ■under  Dominion  con¬ 
trol,  the  courts  soon  dispelled  the  idea  that  the  pro¬ 
vinces  were  mere  local  government  instrumentahties. 

The  Dominion  sought  to  deny  the  power  of  the  legisla¬ 
tures  to  empower  the  Lieutenant-Governors  to  create 
Queen’s  Counsel  and  award  them  precedence  m  the 
courts;  it  denied  that  they  could  provide  for  alteration 
of  the  seals  of  the  province;  they  denied  that  they  could 
authorise  the  remission  by  the  Lieutenant-Governors 
of  fines  and  imprisonment  imposed  for  breach  of  pro¬ 
vincial  legislation.  On  aU  these  points  the  courts  held 
them  WTong.  Again  on  the  same  vfiew  that  the  pre¬ 
rogative  was  not  (unless  by  special  enactment  of  the 
British  North  America  Act)  apphcahle  to  the  prov'inces, 
the  Dominion  claimed  that  escheats  of  land  passed  to 
it,  but  the  Privy  Council  in  Attorney-General  for  Ontario 
V.  Mercer'^  negated  that  view,  and  in  Maritmie  Bank 
of  Canada  v.  Receiver-General  of  New  Brunswick^  it 
asserted  that  the  priority  of  the  Cro'wn  in  bankruptcy 
apphed  to  the  province.  In  the  same  way  the  Privy 
Council  has  estabhshed  the  most  important  doctrine 
that  the  land  in  each  provfince  is  so  vested  in  the  King 
that,  if  Indian  tribes  are  induced  by  the  Dominion 
Government,  which  has  charge  ov^er  them,  to  surrender 
their  claims  in  return  for  annuities,  the  land  v-ests  in 
the  province,  not  the  Dominion,  and  the  annuities  can¬ 
not  be  recovered  by  the  Dominion,  unless,  of  course, 
the  Dominion  has  had  the  good  sense  to  secure  an 

1  (18S3),  8  App.  Cas.  767.  -  [1892]  A.C.  437. 


C|ger  agreement  from  tlie  province  to  pay  for  the  rendition 
—  to  it  of  the  beneficial  control  of  former  Indian  reserves.^ 
In  the  same  way  the  legislatures  have  been  allowed  by 
the  Priw  Council  -  to  assume  such  prmleges  as  they 
deemed  necessary,  although  Sir  J.  Macdonald  con¬ 
tended  that  bodies  of  their  hmited  scope  and  position 
had  no  right  to  treat  themselves  as  entitled  to  rights 
belonging  only  to  a  true  Parliament. 

As  a  Dominion  officer  the  position  of  Lieutenant- 
Governor  is  withheld  from  pro\fincial  power  of  con¬ 
stitutional  change,  but  that  does  not  mean  that  the 


provinces  cannot  confer  upon  him  new  powers,  such  as 
the  right  to  appoint  deputies.  MTiat  it  means  is  that  the 
pxo^dnces  cannot  legislate  so  that  a  bill  can  be  passed 
by  the  initiative  or  otherwise  without  being  submitted 
to  him  for  the  royal  assent.® 

The  position  of  the  Lieutenant-Governor  as  repre¬ 
sentative  of  the  Crown  was  thus  shown  to  be  very 
different  from  that  of  the  chief  officer  of  a  local  institu¬ 
tion,  and  the  Dominion  Government  has  refrained 
from  any  effort  to  make  use  of  him  as  a  means  of 
controUiug  policy,  save  in  so  far  as  on  occasion  advice 
can  be  given  to  him  as  regards  representations  to  be 
made  as  to  bills  likely  to  inconvenience  the  central 
authority.  But  such  issues  are  normally  dealt  with 
direct  between  ministers,  federal  and  provincial.  Nor, 
despite  their  selection  by  the  Dominion  Government, 
have  Lieutenant-Governors  normally  abused  their 
office  to  effect  political  aims.  "When  they  have  been 
suspected  of  such  action,  they  have  been  removed  by 


A.-O.  for  Dominion  of  Canada  v.  A.-G.  for  Ontario,  [18S 

Dominion  of  Canada  v.  Province  of  Ontario,  [1910]  A.C  637 
^  Pielding  v.  Thomas,  [1896]  A.C.  600. 

Initiative  and  Peferendum  Act,  In  re,  [1919]  A.C.  935. 
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the  federal  ministry,  as  in.  the  cases  of  3Ir.  Letellier  de 
St.  Just  in  Quebec  in  1879  and  Mr.  Mclnnes  in  British 
Columbia  in  1900.  For  all  practical  purposes  the 
Lieutenant-Governor  is  now  expected  to  act  as  a 
constitutional  sovereign,  and  in  this  respect  the 
Dominion  difiers  in  reality  very  slightly  from  the 
Commonwealth,  where  the  Governors  are  directly 
appointed  by  the  Grown. 

The  provinces,  however,  are  subject  to  disallowance 
of  legislation  by  the  Dominion,  but  this  issue,  which  has 
played  a  considerable  part  in  Canadian  history,  has 
now  diminished  in  importance,  as  the  practice  has  been 
reduced  to  minimal  proportions.  Sir  J.  Macdonald  and 
Conservatives  in  general  were  not  reluctant  to  disallow 
bills  deemed  to  be  unconstitutional  as  arrogating  to 
the  provinces  powers  they  did  not  possess,  and  Acts 
have  been  disallowed  because  they  conflicted  with  im¬ 
perial  interests  as  restricting  immigration  of  orientals, 
or  with  Dominion  obhgations,  as  was  the  case  in  1908 
with  a  British  Columbia  Act  denying  to  Japanese  the 
privilege  of  entry  given  by  Canadian  Act.  Mr.  Ayles- 
worth,  when  Minister  of  Justice,  approved  in  1909-10 
the  disallowance  of  Acts  which  extended  wrongly,  in 
his  opinion,  the  competence  of  provincial  companies  to 
act  outside  the  province,  a  view  which  was  afterwards 
proved  erroneous  by  the  decision  of  the  Privy  Council 
in  Bonanza  Creek  Gold  Mining  Co.  v.  The  King.^  But, 
unlike  the  Conservatives,  the  Liberals  normally  de¬ 
clined  to  interfere  with  Acts  merely  because  they  were 
unjust  or  even  confiscatory  of  private  property  without 
due  compensation.  This  was  Mr.  Aylesworth’s  attitude 
in  the  famous  Cobalt  case  and  the  Hydro-Electric  Com- 
1  [1916]  1  A.C.  566. 


Chapter 

xn. 


300  CONSTITUTIONAL  LA  W  OF  BRITISH  DOMINIONS 


Cb^ter  mission  case  in  1909,  both  instances  where  the  legis- 
_ —  lature  took  upon  itself  to  dispose  of  private  rights  in  a 
manner  which  many  held  inequitable^  Mr.  Doherty  in 
the  Conservative  Government  from  1912  was  less 
opposed  to  disallowance  on  this  ground,  and  a  British 
Columbia  Act  was  disallowed  in  1918  because  it  ran 
counter  to  a  contract  in  which  the  Dominion  had  a 
share.  But  the  Conservatives  did  not  hesitate  to  de¬ 
nounce  in  1923  the  nest  case  of  disallowance  on  moral 
grounds,  that  of  a  Nova  Scotia  Act  determining  as  to 
the  disposition  of  certain  property  contrary  to  a'ruhng 
of  the  Supreme  Court  of  the  Dominion.  Perhaps  too 
much  stress  has  been  laid  on  this  case,  which  was  that 
of  a  prA  ate  member  s  bill  which  the  local  government 
evidently  was  not  particularly  pleased  to  see  passed,  so 
that  its  opposition  to  disallowance  was  no  more  than 
formal.  Everything,  however,  points  to  the  conclusion 
that  disallowance  has  now  become  an  instrument  which 
will  not  be  used  to  decide  constitutional  issues  between 
the  provinces  and  the  Dominion. 

The  pro\inces,  however,  have  no  control  over  the 
foreign  pohcy  of  the  Dominion.  In  this  sense  they  are 
absolutely  subordinate,  as  recent  decisions  of  the  Privy 
Council  have  at  last  proved.  The  power  of  the  federa¬ 
tion  rests  on  the  terms  of  Section  132  of  the  British 
North  America  Act,  1867,  which  gives  to  Canada  the 
power  to  legislate  to  implement  the  obhgations  of 
Canada  or  any  pro^dnce  under  treaties  of  the  Empire 
with  foreign  countries.  No  doubt  the  section  did  not 
contemplate  the  time  when  Canada  would  make  her 


th!  Probibitioa  ‘Thou  shall  not  steal’  has  no  legal  vahdity  upon 
(1909).  18  O.L.R.  275,  279,  per  RiddeU,  J. 
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omi  treaties,  but  tbe  Priiy  Council  has  bad  no  trouble 
in  overriding  so  technical  a  point  as  that  by  basing 
legislative  power  on  the  general  legislative  authority  of 
the  Dominion.  'WTien  a  pro\‘ince  legislates  in  accord¬ 
ance  'with  its  powers,  that  legislation  may  be  over¬ 
ridden  by  a  Dominion  Act  based  on  the  treaty,  as  in  the 
case  of  British  Columbian  efforts  to  hamper  the  em¬ 
ployment  of  Japanese,  despite  the  right  of  equal  treat¬ 
ment  in  such  matters  given  to  them  by  the  Canadian 
compact  with  Japan. ^  So  the  Manitoban  legislation  as 
to  game  can  be  overridden  by  the  Migratory  Birds 
Convention,  1916,  with  the  United  States  when  given 
effect  to  by  Dominion  law.®  The  issue  is  vital  for  con¬ 
trol  of  aviation,®  Canada  being  a  party  to  the  Air 
Navigation  Convention  of  1919  and  its  amendments, 
and  it  is  of  importance  for  radiotelegraphy Moreover, 
it  renders  it  possible  for  the  Dominion,  by  legislation 
to  give  effect  to  the  St.  Lawrence  Treaty  of  1932,  to 
override  any  objections  of  the  provinces  based  on 
ownership  of  the  river-bed  or  otherwise.  It  is  clear,  of 
course,  that  this  power  might  be  used  to  destroy  the 
rights  of  the  provinces,  but  it  may  safely  be  assumed 
that  it  win  not  be  pressed  xmwisely.  It  has  long  since 
been  laid  down  by  the  Supreme  Court  of  Canada,®  and 
accepted  as  just,  that  labour  conventions  arrived  at 
under  League  of  Nations  Labour  Organisation  auspices 
shall  be  presented  for  approval  or  otherwise  to  the 

^  Attorney-General  for  British  Columbia  v.  A.-G,  for  Canada,  [1924] 

A.C.  203. 

2  The  King  v.  Stma/rt,  [1925]  1  B.L.R.  12. 

®  Regulation  and  Control  of  Aero-nautics  in  Canada,  In  re,  [1932]  A.C. 
54;  Keith,  Joum-.  Comp.  Leg.  xiii.  122-4;  xiv.  114,  115. 

^  Radio  Communication  in  Canada,  In  re,  [1932]  A.C.  304. 

°  Legislative  Jurisdiction  over  Hours  of  Labour  Reference,  In  re,  [1925] 

S.C.B.  505. 
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Ch^ter  pro\nncial  legislatuies.  and  that  it  is  not  desirable  that 
! _ I  Canada  should  conclude  treaties  on  her  own  responsi¬ 

bility  on  these  topics,  and  then  legislate  to  give  them 
effect.  When,  however,  a  treaty  is  concluded,  the  Privy 
Council  has  given  the  -^dew  that  the  normal  mode  of 
implementing  its  terms  is  legislation  by  the  Dominion, 
even  supposing  that  the  subject-matter  is  within  pro¬ 
vincial  control;  but  such  cases  are  probably  not  hkely 
to  arise,  for  the  Dominion  should  not  be  anxious  to 
make  any  inroad  on  the  pro\dncial  sphere  if  that  can 
be  avoided. 

(o)  The  States  of  Australia  enjoy  the  right  of  direct 
appointment  of  their  Governors  by  the  Crown,  then- 
laws  are  subject  only  to  the  almost  obsolete  control  of 
the  British  Government,  with  which  they  communi¬ 
cate  direct  through  their  Governors  or  Agents-General 
in  London.  No  question  has  ever  arisen  of  the  issue  of 
the  prerogative  being  effective  in  the  State  as  a  source 
of  authority,  but  there  has  been  a  controversy  of  im¬ 
portance  regarding  the  extent  to  which  the  States 
have  any  standing  in  issues  of  foreign  affairs.  The  Ade¬ 
laide  Convention  dehberately  decided  not  to  accept  the 
suggestion  that  the  Governor-General  should  be  the 
channel  of  correspondence  with  the  Governors,  so  that 
it  was  left  to  the  British  Government  in  1902  to  rule 
that,  where  any  representation  was  made  by  a  foreign 
government  regarding  matters  affecting  a  State,  the 
British  Government  could  proceed  to  investigate  the 
issue  through  the  Governor-General.  The  ruling  was 
evoked  by  the  complaint  of  the  Dutch  Government  that 
South  Australia  had  failed  to  arrest  the  seamen  of  the 
ship  b  ondel,^  as  the  State  was  bound  to  do  under  the 

^  Eeith,  Respomible  Government  in  the  Dominions  (ed.  1912),  i.  796-804. 
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Aiigio-Dutcli  treaty.  The  State  repelled  the  contentioii, 
urging  that  it  alone  possessed  the  iiecessary  power  to 
execute  the  treaty  and  should  he  approached  direct, 
while  the  Coininoiiwealth  and  Mr.  Chamberiaiii  ar^ed 
that  the  Coiiimoiiwealth  for  all  external  issues  must 
be  treated  as  a  unit.  The  matter  reniaiiis  in  principle 
undecided  in  the  sense  that,  while  the  British  CTOTern- 
ment  can  insist  on  acting  through  the  Connnonwealth 
or  with  the  adduce  of  the  Commonwealth  on  issues 
raised  by  the  States,  e.g,  of  unfair  treatment  of  their 
citizens,  the  actual  means  of  carrying  out  treaty  obliga¬ 
tions  often  rest  with  the  States  alone.  The  power  of  the 
Commoiiwealth  to  deal  with  external  affairs  by  leois- 
lation  IS  not  held  to  extend  to  the  enforcement  of 
treaties  on  subjects  affecting  the  States.  It  is  necessary, 
therefore,  to  secure  State  legislation  for  acceptance  of 
conventions  falling  in  their  sphere,  or,  as  in  the  case 
of  aviation,  to  induce  the  States  to  confer,  as  they  can 
do,  imder  the  constitution  legislative  power  on  the 
Commonwealth.  Similarly  the  recognition  of  Consuls  is 
a  matter  on  which  States  and  Commonwealth  must 
concur,  and  the  Commonwealth  can  regulate  such  issues 
as  the  landing  of  armed  seamen  from  foreign  men-of- 
war  only  with  State  concurrence. 

On  the  other  hand,  the  British  Government  has  nega¬ 
tived  effectively  the  claim  of  the  States  to  be  ia\dted 
to  the  Imperial  Conference.  But,  as  a  result,  issues 
which  affect  the  States  can  be  dealt  with  only  by  corre¬ 
spondence,  for  the  Commonwealth  cannot  bind  the 
States.  The  States  protested  in  several  cases  against 
the  passing  without  their  consent  of  the  Statute  of 
Westminster,  and  not  only  was  a  clause  put  in  to  safe¬ 
guard  their  interests,  hut  the  Commonwealth  gave 
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Copter  assurances  that  before  it  legislated  to  put  the  Statute 
:: — ;  into  operation  for  the  Commonwealth  it  would  hold  a 
Conference  with  the  States.  The  States  too  still  retain 
the  right  to  make  recommendations  for  honours,  though 
the  Governor-General  of  the  Commonwealth  has  been 
consulted  by  the  British  Government  before  these 
recommendations  are  dealt  with. 

In  internal  afiairs  there  has  been  a  conflict  of 
judicial  opinion^  in  AustraHa  whether  it  is  proper  or  not 
to  speak  of  the  sovereignty  of  the  States,  but  the  issue 
seems  of  nainor  importance.  l»\Tiat  is  clear  is  that  the 
Crown  in  the  Commonwealth  and  the  Crown  in  the 
States  are  diSerent  aspects,  and  thus  it  has  been  ruled 
by  the  High  Court  that  legislation  by  the  Common¬ 
wealth  Parliament  may  be  expressly  or  by  necessary 
intendment  made  to  bind  the  Crown  in  the  States,  and 
that  the  State  Parliament  may  in  matters  within  its 
sphere  bind  the  Crown  in  the  Commonwealth;  thus  a 
Commonwealth  customs  duty  binds  a  State  Govern¬ 
ment  and  is  not  void  as  taxation  of  State  property;  ^  or 
a  State  regulation  as  to  motors  binds  a  defence  ofl&cer, 
though  by  appropriate  legislation  under  the  defence 
power  the  Commonwealth  Parliament  might  exempt 
such  officers  from  State  regulations.®  The  Crown  in  the 
State  is  subject  to  Commonwealtt.  regulation  of  in¬ 
dustrial  disputes,^  though  if  a  Commonwealth  award 
was  applied  to  State  civil  servants  there  might  be  no 
means  by  which  they  could  secure  payment  if  the  State 
Parhament  declined  to  make  provision,  for  there  is 

Commonwealth  v.  New  South  Wales  (1923),  32  C.L.R  200 
2  R.  V.  Sutton  (1908),  5  C.L.R.  789. 

®  Pirrie  v.  McFarlane,  36  C.L.R.  170. 

*  Engineers’  Case  (1920),  28  C.L.R.  129. 
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grave  doubt  wbetber  a  court'  could  issue  a  mandainus  Chapter 
to  a  Parliament,  and  still  more  doubt  if  the  Parliament 
could  be  expected  to  obey.  The  courts  have  already 
ruled  that  mandamus  lies  iieitiier  to  tbe  Governor  of 
a  State  nor  to  tbe  Governor  in  Council.^ 

The  Crown  in  the  Commonwealth  and  in  the  State 
are  so  distinct  that  one  can  sue  the  other  not  nierely 
on  contract,  but  also  even  against  its  will  in  tort-  under 
the  constitution,  as  when  a  State  vessel  inflicts  injury 
on  a  Commonwealth  vessel'^ . 

Powers  under  Imperial  Acts  must  be  exercised  by 
the  Governor-General  or  Governor  of  a  State  according 
as  they  fall  wnthiii  the  sphere  given  to  the  Common¬ 
wealth  or  not.  Thus  the  Governor  of  a  State  is  the 
proper  authority  to  act  under  the  Fugitive  Offenders 
Act,  1881,^  for  on  that  head  the  Commonwealth  has 
not  authority,  and  the  Governor  would  be  the  person 
to  sanction  proceedings  against  foreigners  under  the 
Territorial  Waters  Jurisdiction  Act,  1878. 

(6)  In  the  judicial  arrangements  of  the  federations 
the  distinction  between  them  conies  out  clearly.  The 
Commonwealth  insists  on  attempting  to  distinguish 
judicial  from  executive  and  legislative  power,  vesting 
the  three  in  the  courts,  the  Crown,  and  Parliament.  The 
result  of  this  determination  is  inconvenient,  for  judicial 
power  by  Section  71  of  the  constitution  can  be  vested 
only  in  courts,  either  federal  courts  created  by  the 
Parliament  or  other  courts,  and  in  federal  courts  the 

^  See  p.  145,  ante. 

^  Commonwealth  y.  New  South  Wales^  32  C.L.R.  20-0.  The  Crown  is  not 
to  he  regarded  as  several  juristic  persons:  Commonwealth  v.  Colojiial 
Ccmhing,  etc.,  Co.  (1922),  31  C.L.R.  421,  439;  Engineers^  Case  (1920),  28 
C.L.R.  129,  152. 

®  McKdvey  v.  Meagher  (1906),  4  C.L.R.  265. 
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T  justices  must  hold  office  subject  to  removal  only  on 
address  from  both,  houses  of  Parliament  on  the  ground 
of  proved  misbehaffiour  or  incapacity.  It  follows,  there¬ 
fore,  that,  if  any  body  is  given  judicial  power,  and  has 
not  such  tenure  of  office,  the  grant  is  invalid.  Thus  the 
Inter-State  Commission  Act,  1912,  which  gave  that 
body  power  to  issue  injunctions  was  ruled  invalid, ^ 
because  the  members  had  only  a  seven  years’  tenure  of 
office,  so  that  the  Commission  was  allowed  to  expire  by 
lapse  of  time  and  has  not  been  reappointed.  Similarly, 
when  the  President  of  the  Commonwealth  Court  of 
Concihation  and  Arbitration  had  a  Uke  tenure,  it  was 
ruled  that  the  Court  could  not  enforce  its  own  awards 
I’y  judicial  remedies.^  The  issue  was  much  discussed  in 
regard  to  the  tribmial  set  up  to  aid  the  Federal  Com¬ 
missioner  of  Taxation  in  determining  income  tax.  Was 
this  a  tribunal,  so  that  its  assessments  were  invalid, 
because  its  members  were  not  holding  office  by  judicial 
tenure?  In  one  form  it  was  held  to  be  such  a  tribunal 
and  so  unable  vahdly  to  make  assessments,  but  by 
altering  its  functions  to  those  of  Board  of  Eeview  it 
was  found  possible  in  Shdl  Co.  of  Australia  v.  Federal 
Commissioner^  to  hold  that  it  was  not  a  court,  and  so 
could  make  vahd  determinations.  The  Privy  Council 
held  that  a  tribunal  was  not  necessarily  a  court  in  the 
strict  sense  because  its  decisions  were  ffinal;  nor  because 
it  heard  witnesses  on  oath;  nor  because  two  contending 
parties  appeared  before  it  whose  rights  it  had  to  decide; 
nor  because  it  gave  decisions  afiecting  the  rights  of 

J  New  South  Wales  v.  Commonwealth  (1915),  20  C.L.B.  54. 

-  Waterside  Workers’  Federation  v.  J.  Alexander,  Lid.  (1918),  25 
G.L,R.  434. 

jj  -j/5.  Contrast  British  Imperial  Oil  Co.  v.  Federal  Ootmnr. 

of  Taxation  (1925),  35  C.L.R.  422. 
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subjects;  nor  because  its  findings  were  subject  to 
appeal;  nor  because  a  matter  bad  been  referred  to  it  by 
another  body.  The  Council  ruled  also  that  it  was  im¬ 
possible  to  establish  a  real  court  unless  the  members 
held  by  the  true  judicial  tenure.  The  restriction  can  be 
got  rid  of  only  by  a  constitutional  amendment,  a  fact 
which  illustrates  efiectively  the  difficulty  of  too  great 
rigidity  in  constitutions. 

The  constitution  again  has  been  invoked  successfully 
to  negative  the  power  of  the  High  Court  to  give  ad¬ 
visory  judgements,  on  the  score  that  this  is  not  an 
exercise  of  judicial  authority.^  There  must  be  con¬ 
trasted  the  greater  freedom  under  the  Canadian  con¬ 
stitution  where  the  Privy  Council  has  held  that  ad¬ 
visory  judgements  are  possible,  a  view  which  is  natural 
seeing  that  the  Council  itself  may  be  called  upon  by 
the  Crown  to  give  such  a  judgement.  The  value  of  the 
procedure  is  very  great,  for  it  enables  a  broad  issue  to 
be  determined  without  the  chance  of  the  judgement 
resting  on  a  technical  or  minor  point.  The  question 
of  radiotelegraphy  jurisdiction,  for  instance,  was  thus 
decided  on  a  reference  by  the  Governor-General  of 
Canada  of  the  issue  to  the  court.  No  doubt  sometimes 
it  is  impossible  to  answer  effectively  too  vague  or 
complex  issues,  but  the  total  absence  of  the  power  in 
Australia  is  inconvenient. 

The  British  North  America  Act,  1867,  gave  to 
Canada  by  Section  101  the  power  to  establish  a  general 
court  of  appeal  for  Canada  and  other  courts  for  the 
administration  of  the  laws  of  Canada.  It  left  otherwise 
federal  matters  as  well  as  provincial  in  the  hands  of  the 


Ciiapter 

xn. 


^  Jwdiciary  Act^  In  re  (1921),  29  CX.R.  257. 

^  A,-G.  for  Ontario  v.  A.-G,  for  Canada^  [1912]  A.C.  571. 
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C^ter  courts  in  tie  pro\dnces,  to  wMcli  were  assigned  by 
l_d  Section  92  (14)  the  control  of  cmi  and  criminal  courts 
and  civil  procedure,  while  criminal  law  and  procedure 
are  assigned  to  the  federation.  Canada  has  established 
a  court  of  appeal  in  the  Supreme  Court,  and  an  Ex- 
che(|uer  Court-  which  has  jurisdiction  in  claims  against 
the  Crown  which  might  be  brought  by  petition  of  right 
m  England,!  in  matters  of  patents  and  copyright,  and 
in  admiralty.  The  jurisdiction  of  the  Supreme  Court  is 
subject  to  appeal  by  special  leave  to  the  Privy  Council 
both  in  civil  and  in  criminal  cases,  for  the  effort  of  the 
Canadian  Parliament  to  bar  the  appeal  in  the  latter 
case,  in  \dew  of  the  objections  to  such  delays  as  oc¬ 
curred  in  Riel’s  Case, ^-has  been  pronounced  in'valid  in 
hr  adan  v.  R.^  The  Council,  however,  does  not  in  such 
cases  grant  leave  to  appeal.  But  in  chdl  cases,  especially 
those  affecting  the  constitution,  the  Council  is  the  final 
arbitrator.  Cases  can  also  be  taken  direct  from  the 
provincial  courts  to  the  Prhry  Council  either  by  special 
leave  or  as  of  right,  but  the  Council  prefers  Hhat,  when 
possible,  the  views  of  the  Supreme  Court  should  be 
ascertained  before  it  rules  finally  on  constitutional 
questions.  But  this  tendency  must  be  read  subject  to 
the  fact  that  where  an  appeal  is  taken  by  the  unsuccess¬ 
ful  party  in  the  provincial  court  to  the  Supreme  Court, 
and  he  is  there  defeated,  it  will  be  difficult  to  persuade 
the  Council  to  grant  leave  to  appeal.  It  is  otherwise  if 
the  apphcation  for  leave  to  appeal  is  made  by  the  party 

No  appeal  lies  from  a  refusal  of  the  Governor-General  to  fiat  a 
petition  of  right:  l^vihond  v.  Governor-General,  [1930]  A.C.  717.  Such 
an  action  is  not  a  judgement. 

2  (1885),  10  App.  Cas.  675. 

®  [1926]  A.C.  482. 

*  Initiative  and  Referendum  Act,  In  re,  [1919]  A.C.  935,  939. 
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successful  in  the  provincial  court  but  unsuccessful  Chapter 
before  the  Supreme  Court.^-  ^ 

In  the  Commonwealth  before  the  passing  of  the 
Judiciary  Act,  1903,  jurisdiction  in  federal  as  well  as 
State  business  was  necessarily  exercised  by  the  State 
courts.  Since  the  passing  of  that  Act  the  State  courts 
act  as  grantees  of  federal  jurisdiction  by  the  Parlia¬ 
ment  under  the  constitution.  The  grant  of  federal  juris¬ 
diction  is  wide  and  the  chief  exceptions  from  State 
authority  to  act  is  in  regard  to  matters  arising  directly 
under  any  treaty;  suits  between  two  States;  suits  be¬ 
tween  the  Commonwealth  and  a  State  or  a  State  and 
the  Commonwealth;  and  cases  in  which  a  writ  of 
mandamus  or  prohibition  is  asked  for  against  a  federal 
official.  Suits  by  a  private  person  against  a  State  may 
be  brought  in  a  State  court  or  the  High  Court,  and  the 
States  may  deal  with  suits  by  claimants  against  the 
Commonwealth  both  in  contract  and  tort.  The  position 
of  the  Commonwealth  is  safeguarded  by  the  right  of 
appeal  from  State  decisions,  and  by  the  restriction  of 
the  exercise  of  federal  jurisdiction  in  its  lower  grades 
to  specially  qualified  magistrates. 

There  is,  however,  a  further  limitation  to  State  power 
in  the  fact  that  State  Supreme  Courts  cannot  exercise 
jurisdiction  in  matters,  other  than  trials  of  indictable 
offences,  invohdng  any  question  arising  as  to  the  limits 
inter  se  of  the  constitutional  powers  of  the  Common¬ 
wealth  and  those  of  any  State  or  States,  or  as  to  the 
constitutional  powers  inter  se  of  any  two  or  more  States. 

In  any  such  question  the  issue  stands  automatically 
transferred  to  the  High  Court  for  decision.  This  pro- 

^  Clergue  v.  Murray,  [1903]  A.C.  521.  A  similar  rule  apples  to 
Aiistrala:  Victorian  Railways  Commrs.  t.  Bro'wn,  3  C.L.R.  1132. 
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’^'ision  marks  in  1907  tie  termination  of  tie  conflict  of 
l_j  autiority  between  tie  Prh-y  Council  and  tie  Higi 
Court,  arising  from  tie  fact  tiat  appeals  lay  from 
State  courts  to  tie  Priw  Council  direct  as  well  as  to 
tie  Higi  Court-.  Tie  Higi  Court  ruled  tiat  tie  States 
could  not  tax  official  salaries  of  tie  Commonwealti  as 
tiis  might  interfere  with  a  federal  instrumentality the 
Pri’vy  Council  on  appeal  from  tie  Supreme  Court  of 
Victoria  held  tiat  tiis  ^flew  was  unsound;  ^  tie  Higi 
Court- 3  refused  to  follow  tie  ruing  of  tie  Privy  Coun¬ 
cil,  in  reliance  on  tie  fact  tiat  in  tie  type  of  constitu¬ 
tional  cases  set  out  above,  tie  constitution,  Section  74, 
excludes  appeal  to  tie  Council  unless  on  a  certificate 
of  tie  Higi  Court.  If  tiis  certificate  were  refused,  tie 
Higi  Court  ield  tiat  its  decision  siould  be  final, 'and 
it  refused  to  certify  tie  case.^  Tie  way  out  lay  in  tie 
right  given  by  tie  constitution  to  tie  Pariament  to 
define  to  what  extent  tie  federal  jurisdiction  of  tie 
Higi  Court-  siould  be  independent  of  that  of  any  State 
court,  and  tie  legislature  provided  fox  tie  automatic 
removal  to  tie  Higi  Court  of  all  cases  of  tie  type 
described.  Tiere  can  be  ittle  doubt  tiat  tie  enact¬ 
ment  was  vaid,  and  in  any  case  tie  issue  iecame  of  no 
practical  consequence,  as  tie  Pariament  proceeded  to 
permit  tie  States  to  levy  income  tax  at  tie  normal 
rates  on  federal  salaries. 

Tie  result  of  tiis  legislation  ias  been  that  tie  Higi 
Court  decides  aU  such  constitutional  issues  without 
possibiity  of  reference  to  tie  Privy  Council.  It  remains, 

^  BmUn  Y.  Well  (1904),  1  C.L.R.  585. 

^  WM  Y.  Outrim,  [1907]  A.C.  81. 

^  Bmter  v.  Commissioners  of  Taxation  (1907),  4  C.L.R.  1087 
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however,  for  that  bodv  to  decide  in  each,  case  whether  Chapter 

.  XII. 

or  not  there  is  a  conflict  of  rights  between  Coinmoii'  1_ 

wealth  and  States  or  State  and  State.  Thus  it  has 

ruled  ^  that  no  such  issue  is  involved  in  the  question  of 

the  interpretation  of  Section  92  of  the  constitution 

pro^dding  for  absolute  freedom  of  trade  between  the 

States,  for,  if  the  section  applies  to  the  States  only,  no 

conflict  arises,  nor,  even  if  it  applies  to  the  Conmion- 

wealth  also,  can  there  be  any  conflict  as  to  rights  iniefr  m. 

The  matters  in  which  original  jurisdiction  is  federal 
are  provided  for  by  the  constitution.  They  include 
those  mentioned  above;  any  questions  affecting  consuls 
or  other  foreign  representatives;  claims  between  resid¬ 
ents  of  different  States,  or  a  State  and  a  resident  of 
another  State.  Moreover,  Parliament  may  confer  juris¬ 
diction  in  any  matter  arising  under  the  constitution, 
or  as  to  its  interpretation,  or  under  laws  of  the  Parlia¬ 
ment,  or  as  to  admiralty  jurisdiction,  or  as  regards  sub¬ 
ject-matters  claimed  under  the  laws  of  more  than  one 
State,  and  wide  use  has  been  made  of  this  power.  It 
has  also  exercised  the  power  to  give  rights  of  proceed¬ 
ing  against  the  Commonwealth  or  the  States  in  con¬ 
tract  and  tort  2  on  issues  within  the  judicial  power.  This 
limitation  excludes,  it  may  be  noted,  political  issues 
proper,  bnt  a  State  may  secure  a  judgement  as  to  its 
boundary  line  as  against  another  State.^  Moreover,  the 
Parliament  has  power,  which  it  has  exercised,  to  facili¬ 
tate  the  serving  and  execution  of  process  by  one  court  in 
one  State  throughout  other  parts  of  the  Conimonwealth. 

(7)  The  financial  clauses  were  among  those  which 

1  Jdmes  V.  Cowan  (1932),  48  T.L.R.  564.  Gf.  Udmn,  Ex  parte  (Xo.  2) 

(1929),  42  C.L.R.  258,  262. 

^  Commonwealth  v.  New  South  Wales  (1923),  32  200. 

^  South  Australia  y.  Yidoria  (1911),  12  C.L.R.  667. 
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Copter  most  vexed  tke  framers  of  the  constitutions,  and  nearly 
1_  prevented  agreement.  The  difficulty  was  that,  with  the 
grant  of  sole  power  of  raising  customs  to  the  federation, 
the  local  governments  would  be  without  the  necessary 
means  of  carrying  out  their  functions,  since  direct  taxa¬ 
tion  is  always  most  difficult  to  raise  in  young  com¬ 
munities.  Hence  it  was  necessary  to  provide  for  sub¬ 
sidies,  in  addition  to  taking  over  most  of  the  debts  of 
the  provinces  which  entered  the  federation  in  1867. 
They  were  at  the  same  time  granted  by  Section  107  of 
the  constitution  their  lands,  mines,  minerals,  royalties, 
etc.;  other  governmental  property  was  duly  divided 
between  the  federal  and  provincial  governments.  Terms 
were  arranged  on  the  creation  of  the  other  units.  British 
Columbia  surrendered  certain  lands  intended  to  be 
used  to  purchase  the  construction  of  the  intercolonial 
hne  to  connect  east  and  west,  the  surrender  including, 
according  to  the  courts,  water  rights  but  not  minerals;  ^ 
and  Mamtoba,  Saskatchewan,  and  Alberta  were  not 
j,,ranted  their  lands,  which  were  instead  reserved  for 
Domimon  control  in  the  interests  of  immigration  and 
of  the  whole  of  Canada.  In  1906  provincial  needs  com¬ 
pelled  a  reconsideration  of  subsidies,  which  was  effected 
by  Imperial  Act  in  1907,  the  Dominion  hoping  vainly 
thus  to  have  the  issue  settled  for  ever,  despite  the  pro¬ 
tests  of  British  Columbia  that  the  situation  was  stiff 
uffiair.  The  provinces  continued  to  protest  against  their 
absence  of  lands,  and  in  1930,  after  prolonged  delays, 
the  issue  was  finally  disposed  of  when  the  Dominion 
surrendered  control  of  the  lands  to  Manitoba,  Sas¬ 
katchewan,  and  Alberta,  and  of  the  railway  belt  to 
British  Columbia.  The  subsidies  payable  were  at  the 

^  A.-Q.  of  British  Columbia  y.A.-G.  of  Canada  (1889),  14  App.  Cas.  295. 
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same  time  re\ised,  tie  agreements  being  confirmed  br  Chapter 
Imperial  Act.  Saskatchewan,  however,  demanded  as 
part  of  the  settlement  a  judicial  decision  as  to  her  claim 
to  be  entitled  to  compensation  for  the  use  made  of  the 
lands  by  the  Dominion  during  the  time  when  they  were 
withheld,  but  this  remarkable  claim  was  naturally 
found  to  be  without  legal  foundation  both  in  Canada 
and  by  the  PritT"  Council.  ^ 

The  constitution  provided  for  internal  freedom  of 
trade,  and  forbade  the  Dominion  or  the  provinces  to 
tax  the  property  of  the  other.  This  does  not,  however, 
mean  that  Canada  cannot  raise  custom  duties  on  a 
province’s  wine  imports, ^  and  the  lands  of  the  Do- 
mimon  in  any  hands  but  the  government  itself  are 
certainly  not  free  from  local  rates  or  other  imposts 
ordained  by  the  provincial  legislatures.® 

(8)  A  feeble  compromise  determined  that  for  the 
first  ten  years  of  the  Commonwealth  the  federation 
should  give  back  to  the  States  three-quarters  of  the 
customs  and  excise  revenue  collected.  At  the  close  of 
that  period  a  system  of  payments  of  25s.  per  capitoL  to 
the  States  was  adopted.  The  war,  however,  completely 
upset  the  balance  of  financial  arrangements,  and  the 
Parhament  discontinued  the  system  in  1927.  In  heu, 
under  agreements  with  the  States,  the  State  debts  were 
from  July  1,  1929,  taken  over  by  the  Commonwealth, 
elaborate  arrangements  being  made  as  to  the  pa3Tnent 
of  agreed  sums  by  States  and  Commonwealth^  as 

^  A.-G.  for  Sashatchewan  and  A,-G,  for  Alberta  v.  A.-G.  for  Canada^ 

[1932]  A.C.  28. 

2  A.-G.  of  British  Columbia  v.  A.-G.  of  Canada.,  [1924]  A.C.  222. 

®  Halifax  Gor^n.  v.  Fairbanks'  Estate,  [1928]  A.C.  117. 

^  £7,584,912  a  year  for  fifty-eight  years  as  interest  and  2s.  6d.  per 
cent  as  sinking  fund. 
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interest  and  sinMng  fund.  In  future  loans  were  to  be 
—  controlled  by  a  Loans  Council  representing  the  Com- 
monwealtb  and  tbe  States,  which  should  have  power 
to  limit  borrowing  to  such  sums  as  should  be  practicable 
to  raise  at  reasonable  rates.  The  agreements  with  the 
States  were  accomparded  by  the  alteration  of  the  con¬ 
stitution,  so  as  to  provide  that  the  Parliament  of  the 
Commonwealth  might  make  laws  as  to  the  carrying  out 
by  the  parties  thereto  of  any  agreement  made  between 
the  Commonwealth  and  the  States.  The  importance 
of  this  alteration,  duly  approved  by  referendum  on 
November  17,  1928,  was  made  obvious  in  1932  when 
New  South  Wales  persisted  in  default  in  respect  of  her 
interest  payments  on  her  debt.  In  1931,  at  her  first 
default,  Mr.  ScuUin  arranged  for  payment  by  the  Com¬ 
monwealth  and  proceeded  to  sue  the  State,  but  the 
matter  was  compromised,  the  State  agreeing  to  pay.  A 
second  default,  however,  followed,  and  the  Common¬ 
wealth  hesitated  to  pay,  having  been  admsed  that  the 
legal  Habihty  was  not  clear.  Moreover,  it  was  held  best 
to  expose  Mr.  Lang's  default  to  the  world,  even  at  the 
cost  of  weakening  Austrahan  credit.  The  Common¬ 
wealth  then  passed  two  Acts  in  1932,  the  one  to  accept 
full  habihty  and  to  give  bondholders  a  right  to  sue  the 
Commonwealth,  the  other  to  provide  for  the  enforce¬ 
ment  of  the  agreement.  The  procedure  under  the  new 
Act  permits  on  a  certificate  of  default  by  the  Auditor- 
General  resolutions  by  Parhament  authorising  payment 
to  the  Conamonwealth  in  Heu  of  the  State  of  specified 
revenues,  whereupon  the  States  taxpayer  would  be  dis¬ 
charged  only  by  payment  to  the  Commonwealth.  At 
the  same  time  reference  would  be  made  to  the  High 
Court  to  declare  that  the  State  was  in  default,  though 
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action  iiiigiit  be  taken  before  the  Court  decided  the  Chapter 

issue.-  Tlie  Act  was  held  valid  by  the  High  Court  on  an 
injunction  against  action  being  taken  under  it  being 
claimed  by  the  State.  The  State,  however,  persisted  in 
default,  including  default  on  the  internal  as  well  as  the 
external  debt,  and  it  was  calculated  that  bv  June  30 
its  defaults  would  total  £7,200,000.  Accordingly  a 
further  Act  was  passed  to  make  it  clear  that,  once  the 
Auditor-General  had  certified,  fresh  sources  of  revenue 
might  be  seized  under  resolutions  of  the  houses.  More¬ 
over,  the  Financial  Emergency  (State  Legislation)  Act 
was  passed  to  counter  the  attempt  of  New  South  Wales 
to  le\^  10  per  cent  of  the  value  of  every  mortgage  in 
the  State.  The  Commonwealth  Act  was  based  on  the 
taxation  power,  and  power  as  to  insurance,  banking, 
foreign  corporations,  and  trading  and  financial  corpora¬ 
tions  formed  within  the  Commonwealth.  Lucidly  the 
dismissal  of  hlr.  Lang  enabled  the  ministry  to  pass 
legislation  suspending  the  Acts,  and  the  election  in  the 
State  gave  a  majority  in  June  to  a  government  bent  on 
maintaining  the  obligations  of  the  State. 

The  drastic  character  of  the  Commonwealth  action 
is  obvious,  and  jMt.  ScuUin,  who  did  not  defend  repudia¬ 
tion,  was  pert-urbed  by  it,  suggesting  that  it  meant 
unification  which  he  would  vote  for  if  brought  forward 
directly.  In  the  Senate  the  cry  of  State  rights  was  also 
raised  for  Western  Australia.  But  the  emergency  was 
complete  and  the  case  con\dncing.  If  the  State  was 
coerced,  it  was  because  it  was  deliberately  endeavour¬ 
ing  to  destroy  its  obligations  and  to  break  the  federal 
bond.  It  could  not  be  ignored  that,  if  the  State  left  its 
debts  unpaid,  the  other  States  must  make  good  the 
deficit,  and  thus  would  be  reduced  to  impossible  straits, 
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wMch  must  end  in  wholesale  repudiation  and  dis- 
i — !  organisation. 

The  constitiition  provides  for  freedom  of  trade  be¬ 
tween  the  States,  an  issue  which  has  caused  grave 
difficulties  of  interpretation.  Mght  a  State  forbid  the 
export  of  meat  in  order  to  conserve  meat  resources  for 
use  of  the  Imperial  Government?  ^  Could  the  issue  be 
evaded  by  the  purchase  compulsorily  by  the  State  of 
the  whole  wheat  output  and  its  disposition  of  it  at  its 
pleasure?  The  latter  doctrine  was  asserted  by  the  High 
Court'  in  JSew  South  ales  v.  Commomvealth,^  but  any¬ 
thing  short  of  that  has  been  ruled  by  that  court  to  be 
inadequate.  But  the  Privy  Coimcil  in  Ja7n.es  v.  Cotva7i^ 
has  destroyed  this  doctrine  in  the  wide  form  which  was 
given  to  it  by  the  High  Court.  Reversing  a  judgement  of 
that  court,  it  has  held  that  an  effort  by  this  method  in 
the  form  of  acquisition  by  the  State  of  certain  quan¬ 
tities  of  dried  fruits  to  carry  out  a  scheme  for  regulating 
the  sale  in  Australia  is  invalid.  The  seriousness  of  the 
judgement  is  unquestionable,  for  it  is  plain  that  the 
method  of  controlling  the  industry  so  as  to  secure  a 
fair  return  to  growers  throughout  the  State,  in  lieu  of 
aUowing  unregulated  private  profits,  is  in  the  public 
interest.  The  Council  would  only  admit  that  acquisi¬ 
tion  might  be  valid  as  a  means  of  countering  famine  or 
disease  or  for  purposes  of  defence.  When  it  was  merely 
as  a  device  for  forcing  fruit  off  the  Australian  market, 
*.e.  preventing  inter-State  trade,  it  was  invahd.  In 
other  cases  the  operation  of  Section  92  is  clearly  less 
open  to  objection.  It  has  invalidated  an  effort  of  South 


Wales  (1916),  21  CLR 

inait  (1920),  28  C.L.R.  530. 

(1915),  20  C.L.E.  54.  3  (1932)^  43  t.L.R.  564. 
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Austialia  to  tax  coiisuineis  of  oil  inipoited  from  ontsido  chapter 
tie  Stated  ^ 

Tile  Coiiinioiiwealtli  is  forbidden  to  discriminate  in. 
any  of  its  actions,  and  it  lias  been  ruled,  therefore,  that 
any  legislation  which  does  not  accord  equality  of  treat¬ 
ment  is  void,  though  it  is  otliermse  if  the  law  produces 
unequal  results  as  the  outcome  of  dlTergences  in  local 
conditions."  The  criterion  of  formal  equality  is  clearly 
the  only  one  possible,  for  Parliament  has  no  means 
of  knowing  precisely  local  conditions  as  they  will  be 
affected  by  its  eiiactmeiits. 

(9)  The  formation  of  new  provinces  in  Canada  was 
provided  for  by  the  process  of  allowing  the  admission 
of  British  Columbia  and  Prince  Edward  Island  on  ad¬ 
dresses  from  the  legislatures  .approved  by  the  Queen 
in  Council;  Newfoundland  was  placed  in  the  same  posi¬ 
tion  but  has  never  agreed  to  federate,  despite  manv 
intrigues  for  that  purpose.  The  award  by  the  Priw 
Council  of  Labrador^  to  Newfoundland  with  a  much 
larger  area  than  had  once  been  believed  in  1927  has 
strengthened  the  position  of  the  island  and  rendered 
inclusion  in  the  Dominion  less  probable  at  any  early 
date.  It  is  naturally  feared  that  government  from 
Ottawa  would  neglect  the  interests  of  the  territory,  and 
local  autonomy  is  prized. 

The  British  North  America  Act  contemplated  the 
inclusion  of  the  Hudson'^s  Bay  territory,  and  the  North- 
West  Territories,  not  included  in  the  charter  of  the 
Hudson’s  Bay  Company,  in  the  Dominion;  the  sur¬ 
render  of  the  charter  was  authorised  by  an  Act  of  1868, 

^  Commonwealth  v.  South  AustraUa  (1926),  38  CX-E.  408. 

^  Cameron  v.  Deputy  Federal  Commr.  of  Taxation  (imZl  32  C.L.E,  68 

3  43  T.L.R.  289. 


3iS  CONSTITUTIONAL  LA  IT  OF  BRITISH  DOMINIONS 

Copter  the  lands  granted  by  the  Crown  to  the  Dominion,  and 
—  Canada  gave  Manitoba  a  constitution  of  provincial 
type  in  1870.  This  was  validated  in  1871  by  the  Im¬ 
perial  Parliament,  which  also  provided  that  a  constitu¬ 
tion  thus  given  could  not  be  altered  by  the  Dominion, 
save,  with  the  assent  of  the  province,  as  regards  bound¬ 
aries.  The  Act  also  authorised  legislation  by  Canada 
for  the  territories  not  converted  into  provinces,  and  for 
the  representation  of  new  provinces  in  Parliament,  a 
power  extended  in  1886  to  the  territories.  Moreover, 
by  Order  in  Council  of  1880  aU  British  territory  M 
Morth  America  was  assigned  to  Canada.  In  1905  Sas¬ 
katchewan  and  Alberta  were  given  provincial  rank.  In 
1912  much  of  the  Korth-M'est  Territories  was  assigned 
to  Manitoba,  Ontario,  and  Quebec.  MTiat  remains  out¬ 
side  the  provincial  system  is  the  Yukon,  governed  by 
the  Gold  Commissioner,  aided  by  an  elective  Council 
of  three,  and  the  Territories,  governed  by  a  Commis¬ 
sioner  and  six  Councillors  appointed  by  the  Dominion 
Government.  Subordinate  legislative  powers  are  exer¬ 
cised  in  both  areas,  but  supreme  legislative  power 
rests  with  the  Doniiiiioii. 

In  Australia  the  earher  federation  movement  con- 
templated  the  inclusion  of  Mew  Zealand  in  the  federa¬ 
tion,  but  that  Dominion  definitely  rejected  the  sugges¬ 
tion  on  grounds  of  distance.  The  decision  is  clearly  wise. 
The  question,  therefore,  which  remains  is  the  possibility 
of  constituting  new  States.  For  that  there  is  abundant 
legal  power,  but  the  consent  of  the  State  Parhament 
is  always  needed.  Proposals  for  the  cutting  up  of 
Queensland  into  two  or  three  States  or  the  increase 
generally  of  the  number  of  States  have  been  numerous 
but  unfruitful.  But  a  State  may  surrender  territory, 
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whereupon  the  Commonwealth  has  full  legislative  Chapter 
power,  and  this  has  happened  in  the  case  of  the 
Northern  Territory.  It  was  transferred  under  a  South 
Austrahan  Act  of  1908  in  1911  to  the  Gonmionwealth 
for  development.  In  1927  it  was  divided  into  North 
and  Central  Anstraha,  but  reunited  in  1 93 1 .  Le^yislation 
takes  place  by  the  Ordinances  of  the  Go veriior- General 
in  Council.  The  Commoiiwealth  has  also  power  to  legis¬ 
late  for  the  capital  territory^  Canberra,  Under  an  Act 
of  1930,  the  area  is  administered  by  the  ilinister  for 
Home  Affairs  with  the  aid  of  other  departnieiits.  Under 
him  is  the  Civil  Administrator,  and  there  is  an  Ad¬ 
visory  Council  of  four  officials  and  three  inhabitants 
elected  for  two  years. 

The  Commonwealth  has  also  by  Section  122  of  the 
constitution  legislative  power  over  any  territory  placed 
by  the  Crown  under  its  control.  This  enables  it  to  pro- 
ffide  for  the  government  of  Papua,  which  is  a  British 
colony,  and  under  Letters  Patent  of  1902  has  been  sub¬ 
ject  to  the  Commonwealth  since  1906.  It  is  governed 
under  the  Papua  Act,  1905,  as  a  Crown  Colony  by  a 
Lieutenant-Governor,  with  a  nomiiiated  Executive 
Council,  and  a  Legislative  Council  composed  of  the 
Executive  Council  and  five  members,  nominated  by 
the  Governor-General  in  Council.  Norfolk  Island,  also 
British  territory,  has  been  under  the  Commonwealth 
since  1914  and  is  under  an  Administrator:  it  can  be 
legislated  for  by  the  Governor-General  in  ComiciL^ 

^  Federal  Capital  Commission  v.  Larisian  Budldinq,  etc.  Co.  (' 19*^9 1 

42^C,L.R.  582. 

It  is  provided  by  Letters  Patent  of  1931  to  place  under  the  Comnion- 
wealth  Ashmore  Island  when  legislation  is  passed  by  the  Commonwealth. 

The  power  to  transfer  hTorfolk  Island  was  based  on  the  Australian  IVaste 
Lands  Act,  1855. 
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ISTe^F  Ouinea,  on  the  other  hand,  for  which  the 
Commonwealth  holds  a  mandate  from  the  League  of 
hTations,  is  apparently  to  be  held  subject  to  the  legis¬ 
lation  of  the  Commonwealth  by  reason  of  the  Imperial 
legislation  to  carry  out  the  treaty  of  peace  mth  Ger¬ 
many.  It  is  not  British  territory  and  its  court  is  not 
a  federal  court.^  Legislation  is  carried  out  by  the 
Governor-General  in  Council. 

Nauru  is  governed  under  profusions  enacted  by  the 
Imperial,  Commonwealth,  and  New  Zealand  Parha- 
ments  in  1919-20  to  give  validity  to  an  agreement  be¬ 
tween  the  governments  in  1919  for  the  exploitation  of 
the  phosphate  deposits,  and  the  Commonwealth  has  at 
present  control  of  its  affairs.  The  Administrator  has 
executive,  legislative,  and  judicial  authority,  and  an 
Advisory  Council  of  two  Europeans  selected  by  him 
and  two  chiefs  elected  by  the  natives  has  been  created. 
An  independent  Commission  exploits  the  depo.sits  on 
an  agreed  basis.  Reports  on  New  Guinea  and  Nauru 
are  necessarily  profuded  for  the  League  of  Nations. 

1  PoHer  V.  R.-,  Chin  Man  Fee,  Ex  parte  (1926),  37  C.L.R.  432;  Edie 
Creek  Proprietary,  Ltd.  v.  Symes  (1929),  43  C.L.E.  53. 
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THE  EEDERATIOHS — THE  DIVISION  OF  POWERS 

In  the  federations  the  formal  allocation  of  powers  by  Chapter 
the  constitutions  may  fairly  be  said  to  be  of  compara- 
tively  Httle  importance  as  compared  with  the  inter¬ 
pretation  of  these  powers  by  the  courts,  on  the  one 
hand  for  Canada  the  Pri\y  Council,  on  the  other  for 
Australia  the  High  Court.  In  both  cases  the  constitu¬ 
tions  have  been  made  to  yield  results  hardly  at  first 
sight  to  be  expected. 

(1)  The  scheme  of  the  British  North  America  Act, 

1867,  has  been  pronounced  to  depart  widely  from  the 
true  federal  model  by  Lord  Haldane,^  on  the  score  that 
it  does  not,  as  in  the  United  States  constitution,  leave 
the  existing  units  with  their  powers,  save  in  so  far  as 
they  are  expressly  withdrawn  or  are  given  to  the 
federation  exclusively.  Whether  this  criticism  is  quite 
just  depends  on  the  assumption  that  ‘TederaT’  has  this 
connotation,  and  the  issue  is  not  of  importance.  The 
essential  fact  is  that  the  Act  does  undertake  to  divide 
the  powers  of  legislation  and  government  necessary  for 
Canada  between  the  federation  and  the  provinces,  and, 
as  it  must  he  assumed  that  all  the  powers  requisite  are 
imphcitly  or  expHcitly  contained  therein,  the  distribu- 

^  A.-O.  jor  Commoniixalth  v.  Oohnial  Sugar  Biiininq  Co.,  [19141  A  C 
237,252. 
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Ctag„  tion  is  careful  fo  pioride  for  such  residuary  authority 
—  as  IS  demauded.  It  therefore  giyes  the  prorunces 

c  usi\  e  powers  in  respect  to  the  topics  enumerated  in 
bection  92,  and  all  other  power  is  assigned  to  the 
Doiminon.  But,  as  the  heads  of  Section  92  cover  or 
might  be  held  to  cover,  many  powers  which  are  neces- 
sary  for  the  peace,  order,  and  good  government  of  the 
ommon  as  a  whole,  these  matters  are  set  out  in 
bection  91,  but  not  so  as  to  restrict  the  general  author¬ 
ity  accorded  to  legislate  on  all  matters  not  exclusively 
assigned  to  the  provinces. 

The  national  powers  include  (i.)  those  necessary  for 
e  maintenance  of  the  federal  government;  control  of 

f taxation;  borrowing;  the 
public  debt  and  property,  of  which  much  in  the  posses¬ 
sion  of  the  existing  governments  was  assigned  to  the 
fedeiataou.  (ii.)  It  controls  militia,  nayal  and  military 
sermees,  and  defence,  (iii.)  It  regnlates  naturaUsation 
and  aliens  and  Indians  and  lands  reserved  for  them. 
(IV.)  It  has  important  economic  powers,  the  regulation 
of  trade  and  commerce;  navigation  and  sUppinc 
beacons,  buoys.  lightbouses,  quarantine  and  marini 
ospitals,  postal  ser\uce;  ferries  between  two  provinces 
or  between  Chnada  and  any  other  place;  currency  and 
coinage  and  paper  money,  banking,  legal  tender, 
nterest,  biUs  of  exchange  and  promissory  notes: 
patents,  copyrights;  bankruptcy  and  insolvency;  and 
Tf-  measures.  Moreover,  it  controls  sea-coast 

n  iidand  fisheries,  and  steamships,  canals,  telegraphs, 
or  other  works  connecting  any  province  with  another 
provmce  or  extending  beyond  its  limits,  steamship 
ser^uces  from  Canada  overseas,  and— a  very  important 
power-works  which,  though  actuaUy  situated  in  any 


THE  GOVERNMENT  OF  THE  DOMINIONS 


323 


province,  are  declared  by  tie  Parliament  either  before  Chapter 
or  after  tieir  construction  to  be  for  tie  general  advan- 
tage  of  Canada  or  of  two  or  more  proinnces.  (v.)  As 
was  natural  in  1867,  social  interests  were  hardly  pro¬ 
vided  for,  blit  tie  federation  was  given  control  over 
marriage  and  divorce  in  general,  and  over  criminal  law 
and  procedure  and  penitentiaries,  but  not  over  the 
constitution  of  criminal  courts. 

To  the  provinces  are  assigned  (i.)  the  necessary 
means  of  maintenance  of  their  organisation,  control  of 
provincial  officers,  taxation  (but  only  direct),  borrow¬ 
ing,  and  management  of  lands;  shop,  saloon,  tavern, 
auctioneer,  and  other  licences  may  be  used  to  raise 
revenue  for  provincial,  local,  or  municipal  purposes; 

(n.)  municipal  institutions,  and  hospitals,  asylums,  and 
like  bodies;  (iii.)  local  works  and  undertakings  save  as 
specially  given  to  the  Doimmon;  (iv.)  property  and 
ci\ul  rights,  and  in  special  the  solem.iiisation  of  marriage 
and  the  incorporation  of  conipanies  for  provincial 
objects,  {\ .)  generally  all  matters  of  a  local  or  private 
nature  in  the  pro^unce;  and  (w.)  the  administration  of 
justice,  including  the  constitution  of  courts,  civil  and 
criminai,  and  ciwl  procedure;  the  imposition  of  fine, 
penalty  or  imprisonment  for  wolations  of  provincial 
enactments;  and  the  maintenance  of  public  and  re¬ 
formatory  prisons.  Further,  the  pro^unces  have  power 
to  legislate  as  to  agriculture  and  immigration,  but 
subject  to  the  paramount  power  of  the  federation  in 
these  circumstances.  Uniformity  of  civil  lawin  Ontario, 

Nova  Scotia,  and  New  Brunswick  might  be  established  : 

by  the  federation,  with  the  assent  of  the  legislatures, 
but  this  power  will  never  be  used,  though  on  many  ^ 

matters  concurrent  legislation  is  not  rare  in  all  the 
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prorinces.  How  far  tie  provinces  can  be  assigned 

—  delegated  powers  by  tie  federation  is  still  quite  m- 

certain.^  ^ 


As  xegards  edacation,  tie  provinces  were  given  power 
to  legislate,  but  tie  legislation  must  not  prejudiciaUv 
afiect  any  nglit  or  pri^-ilege  with  respect  to  denomina- 
uional  schools  which  any  class  of  persons  had  bv  law 
at  the  umon,  a  rule  extended  in  the  case  of  Manitoba 
to  law  or  practice.  The  privileges  enjoyed  bv  Eoman 
Uthohcs  inLpper  Canada  were  extended  to  dissentient 
schools  of  Lower  Canada.  Moreover,  where  any  svstem 
0  separate  schools  existed  at  union  or  was  thereafter 
created,  an  appeal  was  to  lie  to  the  Governor-General 
m  Council  from  any  act  or  decision  of  any  pro^dncial 
authority  affectmg  any  right  or  privilege  of  the  Pro- 
estant^or  Eoman  Cathohc  minority  concerned.  If  any 
egislation  thought  necessary  on  this  appeal  bv  the 
Governor-General  in  Council  were  not  executed,  power 
defect''  Parhament  to  remedy  the 


To  the  federation  was  given  the  power  to  implement 
treaties  entered  into  by  the  Empire  and  binding  on 
estabhsh  a  federal  court  of  appeal  and 
other  federal  courts.  But  no  power  of  constitutional 
change  was  accorded  to  the  federation,  while  a  pro¬ 
vince  is  permitted  to  alter  its  constitution  save  as 
regards  the  office  of  Lieutenant-Governor. 

(2)  It  was  the  pleasing  impression  of  the  framers  of 
federation  that  they  had  devised  a  constitution  which 
would  raise  few  questions  in  the  courts,  a  fact  which 
explains  the  indifierence  shown  to  the  creation  of  a 
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federal  judicature.  In  fact  tte  di\'ision  of  powers  was  Chapter 
soon  found  inadequate,  and  repeated  efiorts  were  made 
by  the  federation  to  check  claims  of  the  pro\dnces  to 
legislate  on  subjects  believed  to  be  denied  to  them. 

But  in  due  course  the  Privy  Council  worked  out  a 
scheme  which  has  certainly  greatly  enhanced  the 
powers  of  the  provinces,  and  which  has  in  the  opinion 
of  some  critics  given  them  too  great  authority  and 
weakened  the  cohesion  of  the  state. 

A  \it&L  issue  has  been  the  question  of  the  federal 
power  as  to  the  regulation  of  trade  and  commerce.  In 
the  normal  sense  of  these  terms  it  might  have  been 
expected  that  the  Dominion  would  be  able  to  control 
industry  throughout  the  territory,  but  judicial  inter¬ 
pretation  has  completely  defeated  this  view.  In  JRusseU 
\ .  The  Queen^  it  was  ruled  that  the  federal  Parliament 
could  enact  the  Canada  Temperance  Act,  1878,  which 
prohibits,  save  under  restrictive  limitations,  the  liquor 
traffic  in  Canada.  This  was  supported  as  part  of  the 
general  legislative  power,  but  also  as  falling  under  the 
trade  and  commerce  power  and  criminal  law,  as  opposed 
to  the  proffincial  control  of  property  and  civil  rights. 

But  in  Hodge  v.  The  Qiieen^  the  decision  was  given  that 
Ontario  could  establish  a  local  licensing  system  in  the 
province,  and  later  it  was  ruled  that  the  Canada  Act 
known  as  the  McCarthy  Act,  which  purported  to  set  up 
a  federal  hcensing  system,  was  ultra  nires.^  Still  more 
important  was  the  decision  against  the  validity  of  the 
attempt  of  the  Dominion  to  control  insurance^  business 
by  the  plan  of  requiring  the  taking  out  of  a  hcence  from 

1  (18S2),  ■-  App.  Cas.  829.  2  ^1533^^  9  _4pp_ 

^  Keitt,  Joum..  Comp.  Leg.  vii.  61-8. 

^  A.-G.for  Canada  v.  A.-G.  for  AlheHa,  [1916]  1  A.C.  588.;  A.-G.  for 
Ontario  v.  Meciprocal  Insurers,  [1924]  A.C.  328. 
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C|agCT  tlie  federation.  It  was  definitelT  ruled  tliat  tMs  would 

-  iiOL  be  permissible  under  the  general  power,  nor  the 

commerce  power,  nor  would  the  fact  that  penalties 
were  imposed  bring  it  within  the  ambit  of  criminal  law. 
The  Dominion  indeed  persisted  in  its  efforts  to  evade 
this  decision,  but  it  has  again  been  laid  down  ^  definitely 
that  the  ^Insurance  Act  is  invahd  in  its  attempt  to 
require  Canadian  companies,  and  ahens,  and  British 
companies,  and  individuals  immigrating  into  Canada  to 
take  out  licences,  and  that  the  Special  War  Bevenue 
Act  which  imposed  taxation  on  persons  insuring  with 
insurers  who  had  no  hcences  was  also  invahd,  as  it 
depended  on  an  invahd  requirement  of  a  hcence.  It 
stands,  therefore,  as  certain  that  the  commerce  power 
has  no  reference  to  the  right  to  regulate  any  business 
not  assigned  to  the  Dominion  by  hcensing,  nor  can  the 
rule  be  evaded  by  claiming  that  the  power  is  reaUy  an 
exercise  of  the  right  to  enact  criminal  law,  to  regulate 
ahens,  or  to  control  immigration.  T\Tiat  it  is  not  legal 
to  do  directly  cannot  be  effected  inchrectly.  The  same 
principle  has  been  apphed  in  the  case  of  the  effort  of 
the  Dominion  to  require  hcences  to  be  taken  out  for 
operating  salmon  canneries  in  British  Columbia.^  The 
power  to  deal  with  sea-coast  and  inland  fisheries  is 
federal,  but  it  doe^mot  mean  an  unhmited  authority  to 
do  anything  connected  whth  fish,  such  as  the  regulation 
of  canneries  as  a  matter  of  business. 

Far  more  serious  was  the  decision  in  1925  ^  that  the 
Dominion  Industrial  Disputes  Investigation  Act  was 
invahd.  The  measure  had  proved  of  great  value  and  its 

xit  ii  f  im  Canada,  [1932]  A.C.  41;  Keith,  op.  cit. 

3  Canada  v.  A, ~G,  for  British  Columbia,  [1930]  A.C.  111. 

Toronto  Electric  Gommrs.  v.  Snider,  [1925]  A.C.  396. 
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principles  were  sound.  It  forbade  a  strike  or  a  lock-out  Cimpter 
pending  tbe  investigation  of  any  dispute  by  a  Board,  in 
tbe  sound  belief  that  in  many  cases  by  sucli  action 
accord  might  be  reached.  In  fact  it  worked  well,  and  it 
was  unfortunate  when  it  was  chaEenged  by  the  Toronto 
Electric  Light  Commissioners  that  the  Priw  Council 
refused  to  uphold  it  either  under  the  general  legislative 
power  as  a  measure  serving  the  peace  and  good  govern¬ 
ment  of  Canada,  or  as  an  enactment  under  the  com¬ 
merce  power,  or  as  a  measure  of  criminal  law.  Some 
effort  was  made  to  repair  the  injury  legislatively  bv 
amending  the  Act  to  apply  to  all  cases  vdthin  federal 
power. 

So  far  the  Privy  CounciFs  decisions  tell  in  favour  of 
the  provinces,  hut  there  are  cases  in  which  the  general 
power  and  possibly  even  the  commerce  power  may  be 
adduced.  This  was  shown  in  the  Fort  Frances  Power 
&  Pulp  Co,  V.  Mamtoha  Free  Pressl^  where  it  was 
held  that  conditions  arising  out  of  the  war  were  suffi¬ 
cient  to  authorise  Dominion  interference  with  pro¬ 
prietary  rights  and  cml  law  regarding  the  cost  of 
news-print.  But  the  limited  effect  of  this  case  must  not 
be  ignored.  A  determined  effort  of  the  Dominion  to  set 
up  a  system  of  control  of  prices  in  general  and  of  stocks 
of  foodstuffs  to  protect  the  public  from  imposition  was 
defeated  as  incompetent.-  It  did  not  fail  within  the 
commerce  power,  nor  within,  criminal  law,  and  there 
was  no  longer  such  an  emergencv  as  would  have  in- 
duced  the  Council  to  accept  the  vie'v^  that  they  could 
be  justified  by  the  general  power  to  legislate  for  Canada 

1  [1923]  A.C.  695. 

^  Board  of  Commerce  Act,  1919,  and  Combines  and  Fair  Prices  Act, 

1919,  In  re,  [1922]  1  A.C.  191. 
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or  the  defence  power.  But  against  this  unequivocal 
declaration  falls  to  be  set  the  recent  upholding  of  the 
Combines  Investigation  Act  of  the  Dominion.^  It  aims 
at  securmg  the  punishment  of  persons  who  take  part 
m  the  operation  of  combines  to  the  injury  or  restraint 
of  trade  and  commerce,  and  it  was  naturaUy  feared 
that  it  must  share  the  fate  meted  out  to  the  earlier 
effort.  But  the  Prhy  Council  upheld  the  Act  and  the 
aumhary  section  of  the  Criminal  Code  as  legitimate 
measures  of  criminal  law,  and  such  penalties  as  were 
not  covered  by  this  head  were  justided  by  the  power  of 
taxation  or  tlie  control  of  patents. 

Tlus  sign  of  readmess  to  recognise  that  the  federation 
has  powers  of  a  wide  character  when  necessary  to  secure 
the  public  interest  is  also  exhibited  in  the  decision  as  to 
the  Regulation  and  Control  of  Aeronautics  in  Canada." 
It  was  held  without  hesitation  against  the  provinces 
that  the  exclusive  power  to  legislate  on  the  whole  topic 
belongs  to  the  Dominion.  In  part,  of  course,  this  rests 
on  the  fact  that  under  Section  132  of  the  constitution 
Canada  has  power  to  implement  obhgations  under 
imperial  treaties,  and  this  term  covers  the  Convention 
o  October  13,  1919,  regarding  aerial  na\dgation.  But 
reference  was  also  made  to  the  trade  and  commerce 
power,  to  the  control  of  postal  service,  and  to  defence. 
More  important  still  is  the  insistence  in  the  judgement 
tJiat  the  process  of  interpretation  of  the  constitution 
must  not  be  aUowed  to  dim  or  whittle  down  the  terms 
0  e  original  contract  on  which  the  constitution  was 


Propndary  Articles  Trade  Assocn.  v.  A.-G.  for  Canada,  119311  A  C 
S  a  generous  yiew  of  tie  Canadian  cor^tita 

,  '  2  Canada,  [1930]  A.C.  124. 

R  k- 1 'n  ^  Convention  see  Keiti,  War  Government 

P}  the  British  Dominions,  pp.  177,  173.  government 
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,  based.  So  in  tbe  case  of  Radio  Communications  in 
Canada  ^  the  Council  rej  ected  entirely  any  power 
of  regulation  by  the  proyinces,  relying  on  the  general 
power  to  legislate  for  the  peace,  order,  and  good 
govemoient  of  the  Dominion,  and  stressing  the  fact 
that  commmncations  between  the  pro^dnces  and  other 
parts  of  the  world  were  expressly  made  matters  of 
federal  concern.  Moreoyer,  it  was  insisted  that  it  was 
impossible  to  hold,  as  the  pro^dnces  contended,  that, 
eyen  if  transmission  was  federal,  reception  was  pro- 
■vdncial.  The  case  is  specially  noteworthy  because  it  was 
not  held  to  be  within  the  terms  of  Section  132,  the 
International  Radiotelegraph  Convention,  1927,  being 
asserted  not  to  be  an  Empire  treaty  in  the  sense  of  the 
Air  Convention  of  1919,  as  it  was  signed  separately  for 
Canada  as  a  distmct  unit,  and  not  as  associated  with 
the  United  Kingdom. 

All  issue  of  importance  is  raised  by  the  question  of 
company  law,  for  the  power  of  Cknada  to  incorporate 
companies  is  obvious.  If  the  company  deals  with 
matters  included  in  tie  list  of  special  powers,  then 
obviously  it  will  be  possible  for  Canada  to  give  it 
authority  which  will  override  ^  so  far  as  is  necessary 
provincial  law.  But  howr  far  is  a  Dominion  company 
subject  to  provincial  control  apart  from  this  special 
case?  It  is  clear  that  the  province  cannot  so  legislate  as 
to  destroy  or  deny  the  status  of  a  company  granted  by 
the  Dominion;  it  cannot  enact  that  it  may  not  trade 
unless  it  is  registered  in  the  proimice,^  still  less  that  it 

^  [1932]  A.C.  304.  For  a  strong  criticism  see  Ewart,  Can.  Bar  Beview, 

X.  298-303. 

-  Toronto  Corpn.  v.  Bell  Tdephone  Co.,  [1905]  A.C.  52. 

2  John  Deere  Plow  Co.,  Lid.,  y.  Wharton,  [1915]  A.C.  330;  Great  West 
Baddlery  Co.  v.  B.,  [1921]  2  A.G.  91. 
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Chapter  may  not  issue  its  capital  unless  registered,  for  this 
*__■  would  be  to  sterilise  its  acti\dties  and  to  deny  its 
essential  status  and  capacity^  But  this  must  not  be 
misunderstood.  The  fact  that  a  company  is  incorpor¬ 
ated  by  the  Dominion  does  not  necessarily  mean  that  it 
can  operate  at  all  in  a  province;  it  may  be  paralysed  by 
the  legislation  against  the  hquor  traffic  or  by  the  rules 
as  to  the  holding  of  land  by  companies.  Moreover,  if  a 
province  makes  provision  for  the  investigation  of  the 
affairs  of  any  company  operating  in  the  proffince  in 
order  to  discover  if  any  fraud  is  being  committed  or  if 
the  regulations  are  being  disobeyed,  such  legislation 
may  well  be  valid,  nor  does  it  trench  on  the  field  of 
criminal  law.^ 

On  the  other  hand,  the  power  of  the  provinces  to 
estabhsh  provincial  companies  has  been  much  extended 
in  utility  by  the  decision  of  the  Pri\y  Council  in  Botianza 
Creek  Gold  Mining  Co.  v.  The  King^  that  such  a  com¬ 
pany,  though  it  can  only  be  incorporated  for  provincial 
purposes,  can  be  given  the  capacity  of  a  natural  person 
to  accept,  when  outside  the  province,  such  privileges  of 
action  as  the  law  allows.  This  decision  has  put  an  end 
to  the  efforts  of  the  federal  government  to  use  the 
power  of  disallowance  to  prevent  the  counter-efforts  of 
the  provinces  to  charter  companies  with  authority  to 
act  outside  the  province. 

The  taxation  power  of  the  provinces  raises  issues  of 
complexity.  The  limitation  to  direct  taxation  is  in¬ 
terpreted  on  the  defimtion  of  Mill,  in  the  simple  sense 
that  that  taxation  is  indirect  which  is  levied  on  a  person 

^  A.-G.  for  Manitoba  v.  A.-O.  for  Canada,  [1929]  A.C.  260. 

^  Lymhurn  v.  Mayland,  [1932]  A.C.  318 

®  [1916]  1  A.C.  566. 
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who  normally  passes  it  on  to  third  parties^  The  PriTy  Chapter 
Council  will  not  attempt  an  exact  analysis,  nor  ^ill  it 
take  note  of  any  special  circumstances  under  which  in 
fact  a  tax  normally  indirect  may  operate  as  a  direct 
tax.  Recent  cases  have  decided  that  a  tax  levied  on 
deahngs  in  sales  of  grain  for  future  delivery  in  Mani¬ 
toba,^  of  sales  of  fuel  oil  in  British  Columbia, ^  and  on 
the  gross  revenues  of  mines  in  Alberta,*  are  all  really 
indirect  taxes  and  as  such  invahd.  So  also  a  tax  leaded 
on  timber  cut  in  British  Columbia  ®  is  so  framed  as  to 
operate  as  a  tax  on  export,  as  opposed  to  consumption 
locally,  and  as  such  is  beyond  the  power  of  the  province. 

But  a  province  may  authorise  a  municipality  to  levy 
a  tax  on  lessees  of  Dominion  property,®  for  that  is  a 
direct  tax. 

Another  difficulty  arises  in  the  case  of  death  duties, 
as  the  pro\dnces  are  restricted  to  legislation  in  the 
province.  But  the  result  of  the  cases  is  in  effect  that 
the  province  can  tax  either  because  the  property  in 
question  is  physically  within  the  territory,  or  because 
the  recipient  of  a  part  thereof  is  within  its  control.  In 
the  latter  case  it  may  make  the  tax  payable  by  hi-m 
proportionate  to  the  total  value  of  the  whole  of  the 
property  of  the  decedent.  The  situation  of  property  of 
course  offers  difficulty  where  the  property  is  a  claim, 
for  instance,  on  a  bank,  but  the  true  criterion  is  that 

*  Keith,  J ourn.  Comp.  Leg.  x.  104,  105;  Halifax  Corpn.  y.  Fairhanhs’ 

Estate,  [1928]  A.C.  117. 

^  A.-G.  for  Manitoba  t.  A.-O.  for  Canada,  [1925]  A.C.  561. 

®  A.-O.  for  British  Columbia  v.  C.P.R.  Co.,  [1927]  A.C.  934. 

*  £.  Y.  Caledonian  Collieries,  [1928]  A.C.  35S. 

°  A.-O.  for  British  Columbia  y.  McDonald  Murphy  Lumber  Co.,  [19301 
A.C.  357. 

®  Halifax  Corpn.  v.  Fairbanks’  Estate,  [1928]  A.C.  117. 

’  Keith,  Joum.  Comp.  Leg.  xiii.  2S0,  281. 
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Chager  such  a  claim  is  located  where  it  can  most  naturally  be 
enforced  by  legal  action,  and  a  share  in  a  company  has 
its  situs  where  it  can  be  transferred^  The  local  limita¬ 
tion  may  be  of  importance,  for  it  disables  a  promnce 
to  deal  'iTith  a  claim  which  in  this  sense  is  situate  out¬ 
side  the  province,  so  as  to  cancel  a  debt  which  in  law 
IS  r6garci6(i  as  not  witliiii  its  b'mits. 

In  many  matters  the  province  and  the  federation 
have^  powers  which  can  be  exercised  without  actual 
conflict,  m  which  case  action  is  possible  by  either  in 
Its  own  sphere.  Situations  present  different  aspects  as 
federal  or  promncial.  The  control  over  naturalisation 
and  aliens  is  given  to  the  federation,  but  none  the  less 
it  is  open  to  British  Columbia  to  deny  the  franchise  to 
a  naturalised  Japanese  subject."  Cases  as  to  Chinese 
are  conflicting.  On  the  one  hand,  the  Priw  Council  has 
held  that  they  cannot  be  barred  from  working  under¬ 
ground  in  mines,  as  that  is  a  mere  effort  to  prevent 
them  Hving  in  the  country  to  which  they  have  been 
admitted  by  federal  authority;  yet  it  has  held  valid  the 
insertion  of  clauses  forbidding  their  employment  by 
lessees  of  timber."  As  regards  Japanese  ahens  the  posi¬ 
tion  IS  governed  by  the  treaty  power,  for  that  enables 
Canada  to  override  any  provincial  legislation  denying 
them  the  rights  promised  by  treaty.*  It  is  not,  it  is 
clear,  illegal  to  forbid  the  employment  of  white  women 


91 1  [19221  1  A  c 

i;L  TnTf/;  A.C.  371;  Rcyyal  Trust  Oo.x.  A.-G.  for 

AZfterta,  [1930]  A.C.  144;  Erie  Beach  Co.  v.  A.-G.  for  Ontario,  [1930]  a!c. 

^  Cunningham  t.  Tomey  Homma,  [1903]  A.C.  151. 

C7M011  Co^  Co.  V.  Bryden,  [1899]  A.C.  580;  Brooks-Bidlalce  v. 
A.-G.  jcrr  British  Columbia,  [1923]  A.C.  450. 

*  A.-G.  oj  British  Columbia  v.  A.-G.  of  Canada,  [1924]  A.C.  203. 
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in  CMnese  restaurants,  as  is  the  law  in  Saskatchewan^  Chapter 
which  is  a  simple  safeguard  for  morality.^ 

Marriage  is  a  federal  subject,  but  not  soleninisation., 
and  it  has  been  ruled that  it  is  not  open  to  the  federa¬ 
tion  to  enact  a  law  which  w'onld  render  Yahd  any 
marriage  though  the  provincial  rules  of  celebration  had 
not  been  respected,  but  much  doubt  attends  the  efforts 
of  the  prownces  to  include  as  part  of  soiemiiisation 
such  matters  as  parental  consents  and  to  declare  in¬ 
valid  marriages  which  do  not  comply  with  this  coii- 
ditioii.^  Divorce  is  in  a  curious  position.  It  has  been 
ruled  that  all  the  provinces  save  Ontario  and  Quebec 
(and  in  practice  Prince  Edward  Island)  have  courts 
which  before  union  had  the  necessary  jurisdiction  to 
give  divorces  in  accordance  with  the  English  law  of 
1857.  Only  the  federation  can  extend  causes,  as  has 
been  done  by  putting  men  and  women  on  the  same 
footing,  and  only  the  federation  could  give  Ontario 
such  a  court,  an  action  delayed  until  1930,  when  also 
divorce  jurisdiction  was  extended,  so  that  any  pro%dnce 
where  a  husband  was  domiciled  before  he  deserted  his 
wife  may  give  a  divorce,  though  the  wife’s  domicile  has 
been  changed  by  her  husband’s  action  in  securing  a 
domicile  elsewhere.^ 

In  the  matter  of  the  administration  of  justice  the 
provincial  power  of  legislation  as  to  courts  must  be 
'taken  into  conjunction  with  the  federal  power  to 
..'appoint  the  judges  of  the  superior  courts  in  the  pro- 
,  Aunce,  and  colourable  efforts  to  evade  the  power  of  the 

^  Quong  Wing  v.  R..,  49  S.C.E,  440;  Fee  Clum  v.  City  oj  Regina,  [1925] 

4  I).L.R.  1015. 

^  Marriage  Legislation  in  Canada,  In  re,  [1912]  A.C.  8S0. 

^  Dicey  and  Keitli,  Conflict  of  Laws  (5tli  ed.),  pp.  736,  737. 
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Chapter  federation  in  Ontario  have  faded d  is  more  im- 

- '  portant  is  the  question  of  the  extent  to  which  the 

prownees  can  pass  legislation  which  resembles  criminal 
law.  It  is  clear  that  the  issue  is  delicate,  and  an  in¬ 
convenient  position  arises  because  the  Privy  Council  is 
unwilling  to  admit  the  possibility  of  appeals  in  criminal 
matters  and  extends  that  term  to  cover  penalties 
imposed  for  violation  of  profundal  statutes.  It  may 
therefore  be  difficult  to  challenge  the  validity  of  a 
provincial  Act  before  the  Privy  Cormcil  on  a  conviction 
for  a  violation  of  a  statute  whose  validity  may  be 
suspect,  as  in  the  case  of  the  Produce  Marketing  Act 
of  British  Columbia.^ 

Most  important  of  all  have  been  the  disputes  over 
the  control  of  education,  for  that  has  raised  two  most 
serious  causes  of  dispute,  rehgion  and  language.  The 
issue  was  raised  definitely  in  Manitoba  in  1890  when 
the  legislature  estabhshed  unsectarian  schools.  Prior  to 
this  there  had  been  denominational  schools  paid  for  by 
the  parents.  The  new  regime  imposed  taxation  for  the 
unsectarian  schools  on  all,  and  in  City  oj'  'W^ifuiijocy  v. 
BarretC  it  was  ruled  that  the  Act  of  1890  was  perfectly 
vahd,  for  the  only  right  existing  before  it  was  for 
parents  to  pay  for  denominational  schools,  if  they 
desired  and  this  privilege  remained,  even  though  they 
now  had  to  provide  for  unsectarian  schools.  But  it  was 
also  held  in  Brophy  v.  Attorney-General  of  Manitoba^ 
that  the  Governor-Ceneral  in  Council  could  be  ap¬ 
pealed  to  in  equity  as  opposed  to  law,  as  the  position 

J  A.-G.  for  Ontario  t.  A.-Q.  for  Canada,  [1925]  A.C.  760. 

2  Chung  Chuch  v.  R.,  [1930]  A.C.  244;  Keith,  Journ.  Comp.  Leg.  xii. 
286,  28/;  siii.  125,  126,  252.  Against  the  validity  see  Lawson  v.  Interior 
Tree,  Fruit,  Vegetable  Committee,  [1931]  S.C.R.  357. 

*  [1892]  A.C.  445.  4  gga. 
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ad  been  changed  to  the  detriment  of  the  minoritT.  On  ChaT^ter 
ypeal,  the  Dominion  Government,  under  clerical  in- 
tiuence,  ordered  Manitoba  to  amend  its  legislation:  on 
Its  refusal  to  comply  tvith  the  demand  as  uniustified,  a 
remedial  biU  was  brought  into  the  federal  ParKamenr. 
but  the  opposition  of  many  of  the  Protestant  sun- 
porters  of  the  government  and  the  efflux  of  the  exist¬ 
ence  of  the  ^Parliament  rendered  its  enactment  im¬ 
possible.  It  formed  the  chief  subject  of  contention  at 
the  general  election,  in  which,,  despite  clerical  eSorts, 
the  Conservatives  were  routed.  Sir  W.  Laurier  suc- 
ceoded  by  persuasion  in  an  effort  to  secure  a  settlement 
which  permits  denominational  teacMag  out  of  the 
ordinary  class  hours  in  the  public  schools.  It  is  siftai- 
_^cant  that  m  1905  when  he  gave  constitutions”  to 
Saskatchewan  and  Alberta  he  imposed  on  them  a 
modified  denominationahsm  which  cost  him  the 
allegiance  of  his  able  lieutenant,  Sir  C.  Sifton,  and  has 
left  a  legacy  of  trouble.  The  issue  was  revived  in  1926 
when  the  question  of  the  transfer  to  the  two  profflncis 
of  the  school  lands  retained  under  federal  control  was 
discussed,  and  the  restrictions  remain  under  the 
surrender  of  1930.  Bitterness  has  also  arisen  from  the 
decision  of  Saskatchewan  in  1930-31  to  abolish  the  use 
of  religious  emblems  in  the  common  schools  and  to 
require  that  English  alone  be  the  medium  of  teaching, 
an  action  denounced  as  an  attack  on  the  position  S 
French  Canadians,  but  clearly  within  the  legal  power 
of  tlie  pro'^^nce. 

Very  serious  during  the  war  period  was  the  conflict 
which  arose  in  Ontario  in  this  case  on  the  language 
issue.  The  Roman  Catholic  School  Trustees  insisted  on 
defying  efforts  made  to  secure  the  effective  teaching  of 

O 
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English,  and  in  consequence  the  legislature  authorised 
the  establishment  of  a  Commission  to  supersede  the 
trustees.  Great  bitterness  developed ;  Quebec  voted 
hnids  to  aid  the  dissentients ;  Sir  W.  Laurier  mustered 
the  Liberal  forces  to  denounce  the  action  taken  But 
the  Pri^y  Council  decidedbthat  the  Commission  was 
1  egal,  as  the  Eoman  Catholics  were  entitled  to  control, 
but  that  they  must  comply  with  the  law,  for  French 
had  no  legal  claim  to  be  made  a  subject  of  instruction 
or  use  as  a  medium  unless  in  so  far  as  legislation  pro¬ 
dded.  In  a  later  case^  it  ruled  that  the  sums  expended 
by  the  Commission  when  in  office  could  legally  be  made 
a  charge  on  the  funds  proffided  for  education  of  Roman 
Catholics.  Smce  then  the  strife  has  moderated  through 
the  relaxation  by  Ontario  of  her  efiorts  to  compel  the 
efiective  knowledge  of  English,  on  the  one  hand,  and 
the  recogmtion  by  many  Roman  Catholics  that,  in  the 
interests  of  the  French  children  themselves,  knowledge 
of  Enghsh  is  worth  acquiring.  But  an  effort  has  been 
made  to  demand  for  Roman  Catholics  control  of  second¬ 
ary  education  and  funds  for  that  purpose.  The  Privy 
Comicil  has  ruled-  that  no  such  legal  right  erists  as  it 
did  not  east  in  1867,  but  it  has  suggested  that  an 
appeal  to  the  Governor-General  in  Council  would  lie. 
Fortunately  no  action  by  that  authority  is  likely  in 
^ew  of  the  sad  precedent  of  Manitoba.  On  the  other 
hand.  It  has  transpired^  that  in  Quebec  the  legislature 
in  1903  classified  Jews  as  Protestants,  so  that  in  1924 
the  Jewish  community  was  naturally  demanding  repre- 

1  mawa  Separate  Schools  Trustees  y.  Ottawa  Corpn.,  [19171  A  C  76 

[192?]  !“  2r 

^  3  D  Ar  .  Ii-ustees  v.  Mackdl,  [19171  A.C.  69 

fioniore  OatMic  Separate  Schools  Trustees  y.  B.,  [1928]  A  C  363 
mrsch  Y.  Montreal  Protestant  School  Oommrs.,  [1928]  A  C.  200 
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sentation  on  the  Protestant  Board  for  Montreal  and  Chapter 
the  appointment  of  Jewish  teachers  fox  pupils  in  the 
schools.  It  was  decided  by  the  Pri\y  Council  that  the 
Jewish  claim  was  illegal,  that  J ews  could  not  be  classed 
as  Protestants,  and  that  the  proper  and  legal  course 
was  to  make  separate  provision  for  the  Jewish  minority, 
a  step  since  taken. 

The  Dominion  legislative  power  over  topics  specially 
assigned  to  it  does  not  carry  with  it  rights  of  property 
when  the  subject-matter  oi  the  exercise  of  that  power 
is  jested  otherwise  in  the  pro\-inces.  Thus  the  Do¬ 
minion  control  of  fisheries  is  a  power  of  legislative 
regulation,  and  does  not  carry  with  it  the  implication 
of  ownership.  Likewise  the  Dominion  power  over  navi¬ 
gation  does  not  enable  it  to  claim  property  in  the  bed 
of  the  St.  Lawrence  or  in  the  waters  of  the  river.  ^  It 
has  proved  impossible  for  the  Supreme  Court  of  Canada 
to  give  effective  answers  to  the  questions  propounded 
to  it  regarding  the  extent  of  Dominion  authority  in 
this  regard,  and  this  fact  explains  the  difficulties  which 
attended  the  reaching  of  agreement  with  the  United 
States  for  the  St.  Lawrence  treaty  of  1932.  Under  the 
decisions  of  the  Privy  Council  in  the  issues  of  aero¬ 
nautics  2  and  radio  control » it  is  doubtless  believed  that 
it  wiU  be  possible  by  the  treaty  power,  aided  by  the 
general  power  of  legislation,  to  secure  the  full  control 
necessary  to  prevent  pro\’incial  obstruction,  by  Quebec, 
while  Ontario’s  co-operation  has  been  won  by  the 
agreement  for  Ontario  to  develop  power  from  the 
dam  to  be  erected  on  the  Canadian  side  of  the  river 
as  part  of  the  scheme  for  the  provision  of  an  effective 

1  Montreal  Corpn.  v.  Montreal  Harbour  Comr.irs.,  ri928]  4C  '>99 
[1932]  A.C.  54.  3  P932J  304.'  ' 
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LSr""'  Atlantic  to  the  Great 

Throughout  ite  interpretation  of  the  Dominion  con- 

the  raTe'tLt  a  rigorously  adhered  to 

tp™  ^a  I  interpreted  Dorn  its  own 

s,  and  has  rejected  any  implications  drawn  from 

it^U  not  f  Ttus  it  has  insisted  ^  that 

will  not  forbid  provincial  taxation  of  banks,  because 

a  Pro™e  might  conceivably  use  the  taxing  power  to 
es  roy  e  capacity  of  banks  and  thus  hamper  the 
federal  authority  as  to  banking  and  the  incorpSltion 

the  United 

States  had  protected  banks  under  federal  charter  frorn 
State  legis  ation  as  being  federal  instrumentalities  and 

uled  that  federal  officers  are  subject  to  provincial 
taxation,  despite  the  plausible  contention  that  the 
promnces  ^ght  use  their  power  to  cripple  fedeml 

P«  the'wTw 

nme  neaos  ot  varymg  importance  are 

J  Bank  ofTmonto  v.  Lamhe  (1887),  12  App  Cas  67^ 

Caron  v.  R.,  ri924.1  A  n  oqq  ^ 

« S.C..  a»:, 
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nscniiiinatior 
Gorrowiii^  o: 


enumerated,  while  further  powers  br  Section  5^  arp 

'Tf  “  "■  -r  0-  oiebooi! 

j  emently  as  Mo^s.  It  ias  the  ttecessarv  powers 

for  tie  maintenance  of  government:  matters  rdatinv  to 

the  pnbhc  semce:  taxation,  bnt  withoat  disoriminatfon 

between  States  or  parts  of  StatP-  rx-a  ’  ■  “ 

mnnPTv. +is  ■  ■  5  otates,  tlie  Gorrowins  oi 

money,  the  acqmsiiion  of  lands,  and  matters  ineidp^al 
are  ascribed  to  it.  (ii.)  It  controls  defence  and  thP  usj 

with  the  islands  of  the  Pacific,  (iii.)  Citizenship  is  with- 
m  ife  power;  it  regulates  naturalisation  and  aliens- 
im^gration  and  emigratioan:  the  influx  of  criminaS; 
an  people  of  any  race  for  whom  special  laws  are  neees- 
^ry.  (i\.)  t  has  extensive  powers  as  to  trade,  com¬ 
merce,  and  industry,  though  there  are  important  reser- 
Ta  .ions,  t  regulates  trade  and  commerce  with,  other 
coimtnes  and  among  the  States,  but  not  intra-State 
ra  e  an  commerce;  navigation  is  included,  and  the 

re^ationoflighthouse3,HghtsHps, beacons, andbuovs- 

and  astronoimcal  and  meteorological  observations;as 
weU  as  postal,  telegraphic,  and  telephonic  communica- 
lons.  It  controls  aU  foreign  corporations  and  financial 
and  tradmg  corporations  formed  within  Australia:  cur¬ 
rency,  coinage,  legal  tender,  and  the  issue  of  paper 
money;  msmance  other  than  State  insurance:  bank- 
mg  other  than  State  banking,  bffls  of  exchange  and 
promssory  notes;  copyright,  patents,  and  trade  marks; 
baniroptcy  and  msolvency;  census  and  statistics- 
booties  which  must  be  uniform;  the  acquisition  of 
railways  from  the  States  with  their  consent  and  rail- 

1  Latham,  Australia  and  the  British  Commonwealth,  p.  So,  holds  that 
this  po..er  covers  the  right  to  conclode  treaties  and  o^^ride  State  W 
as  m  Canada,  but  this  seems  quite  unsupported  by  authority. 
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war  construction  in  any  State  with  its  consent.  More- 

-  by  a  most  important  clause  it  may  regulate  con- 

cibaton  and  arbitration  for  the  prevention  and  settle¬ 
ment  of  industrial  disputes  extending  beyond  the  limits 
of  any  one  State.  It  can  deal  also  with  fisheries  in  Aus¬ 
tralian  waters  beyond  territorial  limits,  (v.)  For  social 
and  health  purposes  it  has  power  over  marriage  and 
divorce  with  the  custody  and  guardianship  of  infants- 
old  age  pensions;^  and  quarantine,  (vi.)  It  can  secure 
the  ser\uce  of  judicial  process  and  execution  thereof  as 
etween  the  States  and  the  Commonwealth,  and  the 
recognition  of  the  public  acts  and  records  and  judicial 
proceedings  of  the  States.  FinaUy,  (vii.)  it  can  legislate 
on  any  issue  referred  to  it  by  the  States,  and  with  their 
consent  on  any  matter  which  was  formerly  reserved  to 
the  Imperial  Parliament  or  the  Federal  Council  of 
Australasia. 


The  exclusive  powers  of  the  Commonwealth  are 
those  dealmg  with  the  seat  of  government;  with  the 
Cnmmonwealth  departments  (customs,  excise,  posts, 
etc.,  lighthouses,  etc.,  quarantine,  and  defence),  with 
customs  and  excise,  and  coinage.  The  States  may  not 
maintam  naval  or  military  forces  save  with  Common¬ 
wealth  consent,  nor  tax  Commonwealth  property;  they 
^o^^iake  anything  save  gold  and  silver’ legal 
ender^  The  Commonwealth  itseK  may  not  establish 
or  prohibit  any  religion  nor  impose  religious  tests-  it 
may  not  by  any  regulation  of  trade,  commerce,  or 
revenue  give  a  preference  to  any  State  or  part  thereof, 
and  the  States  may  not  discriminate  between  British 
subjects  on  the  score  of  residence  within  or  without 
the  State.  The  Commonwealth  may  not  deprive  the 
residents  of  any  State  or  the  State  of  the  reasonable 
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use  of  river  waters  for  conservation  or  irrigation.  Free  Chapter 
trade ^  among  the  States  is  enjoined,  ami  inspection 
aws,  if  any ,  may  not  be  used  as  sources  of  State  revenue 
and  may  be  annulled  by  the  Commonwealth  Parlia¬ 
ment.  But  States  have  the  same  control  over  honor 
rought  into  them  as  they  have  over  liquor  produced 
therem.  It  was  contemplated  in  the  constitution  that 
an^  Inter-State  Commission  should  be  set  up  to  deal 
with  such  issues  as  the  determination  of  rates  on  State 
railways,  but  the  Commission  was  held  bv  the  Hish 
Court'  not  to  be  capable  of  exercising  Judicial  power, ^ 

and  it  has  since  1919  been  allowed  to  remain  in  abev- 
ance. 


^  (4)  In  the  case  of  the  Commonwealth  the  High 
Court  as  first  constituted  was  dominated  by  men  who 
had^  studied  deeply  the  interpretation  of  the  United 
States  constitution,  and  whose  minds  therefore  led 
them  to  interpret  the  wording  of  the  Constitution  in 
the  light  of  the  principles  of  construction  laid  down  for 
that  mstrument  by  the  jurisprudence  of  the  Supreme 
Court'  of  the  Lnited  States.  The  assumption  that  this 
line  of  reasoning  should  be  followed  was  perfectly 
natural  to  those  who  knew  under  what  auspices  the 
constitution  had  evolved,  and  the  tendency  in  the 
Umted  Kingdom  to  regard  the  High  Court-b  procedure 
as  unnatural  is  clearly  far  from  just.  There  is,  in  fact, 
much  truth  in  the  \iew  held  by  the  High  Court  that 
the  Prhw  Council  was  imperfectly  familiar  with 
American  constitutional  law,  and  that  in  interpreting 
the  constitution  it  brought  to  it  a  system  of  its  own 
based  on  the  construction  of  unified  constitutions 
which  was  not  reaUy  applicable  to  the  framework  of  a 

^  Few  South  Wales  v.  Commonwealth  (1915),  20  C.L.Pv.  54. 
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"Sr  me  British  North  America  Act  in 

—  fact,  m  the  ffigh  Court’s  riew.  had  not  been  constaed 
quite  as  a  federal  constitution  should  be,  or  at  least  it 
must  be  taken  that  the  Canadian  constitution  was  not 
federal  a  .new  for  which,  as  has  been  seen,  Lord 
Haldane  s  authority  can  be  cited 

It  was  inevitable  that,  holding  these  views,  the  High 
Court  should  constantly  osciUate  between  obedience  to 

constitution  and  imphcations 
dem  ed  from  American  practice.  This  factor  of  hteral 
or  broader  construction  appears  very  clearly  in  the  two 
hues  of  judgements  given  as  to  the  extent  of  its  appeUate 
l^xschction,  under  Section  73  of  the  constitution  frl 
aU  judgements  of  the  Supreme  Courts  of  the  States  On 
the  one  hand  it  was  ruled  in  H.  v.  Snow  ^  that  the  general 
erms  were  not  mtended  to  cover  the  case  of  an  appeal 
from  an  acqmttal,  in  view  of  the  regular  Enghsh 
doctrme  that  no  appeal  hes  from  the  verdict  of  a  iury 
m  such  cases.  On  the  other,  the  literal  meaning 
triumphed  in  so  far  as,  contrary  to  Enghsh  practice,  an 
appeal  was  held  to  He  from  the  findings  of  the  courts 
e  ow  m  the  case  of  habeas  carpus  proceedings  dis- 
c  argmg  the  accused.^  This  divergence,  perplexing  as 
t  IS  m  so  simple  an  issue,  was  far  more  serious  when 
the  question  arose  of  the  apphcation  of  American 
doctrines.  Of  these  two  were  of  fundamental  import¬ 
ance.  The  American  Courts  had  laid  down^  that  in 
order  to  prevent  the  States  destroying  the  operation  of 
federal  laws  it  was  necessary  to  rule  that  any  State  law 

^  (1915),  20  C.L.R.  316. 

Colttf 7  ^  C.L.R.  949. 

[1923]  A.C.  603.  ^  ^  -Affairs;  O’Brien,  Ex  parte, 

®  McCvMoch  V.  Maryland  (1819),  4  Wheaton  316. 
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which  imglit  hamper  the  operations  of  federal  instm-  Chapter 
mentahties  was  void,  and  logically  they  estended^-  the  ™ 
same  protection  to  State  instrumentalities  against 
federal  intrusion.  Moreover,  they  protetted  the  Stams 
by  a  generous  interpretation  of  their  reserved  powers, 
hat  IS  the  doctrine  of  Amendment  10  of  the  Constitu¬ 
tion  that  all  matters  not  withdrawn  from  the  States  bv 
the  constitution  remain  within  their  sole  authoritvd' 

Applied  to  Austrahan  conditions,  this  resulted  in  the 
decision  that  the  salaries  of  federal  oncers  were  ex¬ 
empt  from  State  taxation,  whether  as  in  D'Emden  v. 

Pedder^  m  the  form  of  the  necessitv  of  giving  a  ^-ecemt 
stamp,  orasinM-fr  V.  Fe?.6Mn  the  shape  of  income 
tax.  Eeference  has  already  been  made  to  the  dissent 
from  that  doctrine  of  the  Prixv  Council  in  Webb  v 
Ontnmd  m  which  case  the  Priw  Council  simply  appHed 
the  rules  of  Enghsh  construction  and  very  naturally 
found  nothing  m  the  constitution  to  take  away  the 
normal  apphcation  of  the  taxing  power  of  the  Sta^te.  It 
held  equally,  contrary  to  the  view  of  the  High  Court, 
that,  under  the  Order  in  Council  dealing  with  appeals 
from  the  Supreme  Court  of  Victoria  to  the  Coimcn,  an 
appeal  lay  whether  the  issue  were  federal  or  not,  and 
that,  as  the  Order  in  Council  was  made  under  the 
authority  of  an  Imperial  Act  of  1844,  no  Common¬ 
wealth^  legislation  could  override  it.  The  conflict  of 
authority  was  terminated  by  the  cutting  off  by  a 
Commonwealth  Act  of  1907  of  any  power  of  "the 
Supreme  Courts  of  the  States  to  deal  with  constitu¬ 
tional  issues  of  the  powers  of  the  Commonwealth  and 

J  CoKecfoj-  V.  Day  (1870),  11  WaU.  113. 

-  Section  10  v  of  the  Australian  constitution  is  the  parallel 
(1901),  1  C.L.E.  91.  4  (1904),  1  C.L.R.  .585.  gj_ 
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States  inter  se.  Tlie  doctrine  of  the  High  Court  could 
hus  be  employed  without  control.  It  was  apphed  to 
deny  the  vahdity  of  municipal  rathig  of  Common¬ 
wealth  property/  or  the  le.^  of  State  stamp  dutv  on  a 
ransfer  of  property  to  the  Commonwealth.^  But'if  the 
Conmonwealth  thus  profited.,  so  did  the  States/for  in 
the  Razkvay  Sermnts’  Case- it  was  ruled  that  awards  of 
^_e  Federal  Arbitration  Court  could  not  he  made  to 
bind  a  State  mstrumentahty,  and  it  was  also  ruled  that 
the  Board  of  Water  Supply  of  Sydney  was  such  an 
mstrumentahty/  though  it  was  denied  that  munici- 
pahties  were  On  the  other  hand  the  High  Court  set 
bounds  on  the  doctrines.  It  refused  to  hold  that  the 
Conmonwealth  could  not  levy  land  tax  on  leasehold 
estates  m  land  of  the  States,  despite  the  argument 

^  Commonwealth  could  regulate 

State  land  pohcy,  though  it  had  no  legislative  power 
over  State  knds.®  It  denied  also  that  the  States^were 
precluded  from  taxing  cheques  drawn  by  private 

iTniTr  s  or  transfers  of 

knd  by  the  Commonwealth  to  private  individuals^ 

On  the  same  hnes  it  is  easy  to  understand  how  in  The 
Kmgj.  Sutton  •  it  was  easy  for  the  Court  to  hold  that 
the  Cou^onwealth  could  tax  wire  netting  imported 
by  New  South  Wales  to  sell  to  farmers.  Thf  AmL^n 

doctrmeprotectmgmstrumeirtahtieshasnoapplieation 

1  71  ^ 


208. 


- - 

1  Municipd  Cmncil  of  Sydney  v.  Cmnmonwealih  (1904)  ICLR 
^^^^  I'ederatedBngine  Drivers  v.  BroUnEiUProyrietary  (1911),  12  C.L.E. 

•  (mWSthsT  C.I.E.  S25. 
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to  conmercial  actmties  as  opposed  to  govemmental 
occupations,  and  the  argument  that  the  Customs  4rt 
did  not  specificaUy  mention  the  Grown  could  be  dis¬ 
pose  0-  by  the  view  that  in  a  Commonwealth  Act 
the  assumption  is  that  it  binds  aU  save  the  Crown  in  the 
tommonwealtli. 

_  The  matter  was  more  dificult  in  the  case  of  th^ 
importation  of  steel  rails  by  Xew  South  Walesd  for  rah- 
ways  management  is  a  recognised  governmental  func¬ 
tion  m  the  States.  Moreover,  the  Stare  nleaded  :h^ 
force  of  Section  114  which  denies  the  p^wer  of  the 
Commonwealth  or  the  States  to  tax  the  proDerrv  of 
__e  other.  But  the  justices  solved  the  dhSeuItv  in 
diverse  ways,  either  holding  that  a  customs  durv  was 
not  a  tax  on  property  but  on  imporTaxion,  or  that  "tax" 
m  Section  114  did  not  mean  ■'•impose  customs  duties", 
since  it  applied  also  to  the  States  which  had  no  power  so 
to  do.  The  Privy  Council  solved  much  more  simply  the 
similar  issue  m  Canada  by  holding  that  the  unequivocal 
power  to  tax  by  customs  duties  given  to  the  federation 
must  not  be  whittled  away  by  the  protection  of  pro¬ 
vincial  property.  On  the  other  hand,  the  High  Court.  ^ 
rejected  efforts  of  the  Commonwealth  to  regulate  in¬ 
dustry  in  the  States  by  means  of  the  device  called  the 
•Aew  Protection",  under  which  industries  which  re¬ 
spected  certain  conditions  as  to  treatment  of  em- 
plo}  ees,  in  matters  of  hours  of  labour,  wages,  etc.,  were 
to  be  granted  protective  tariffs  on  their  output  denied 
to  other  employers.  The  power  of  regulating  industry 
had  always  been  a  State  matter,  and  it  was  not  pos¬ 
sible  that  it  should  be  taken  away  in  this  indirect 

STS  °f  Customs  (iSOS’l,  5  C.L  R 

6C.L.R.  41. 
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^er  manner.  Similarlvinthe  UnionLabel  Case^  it  was  ruled 
that  the  Trade  Marks  Act  of  the  Commonwealth  c^d 
not  be  used  to  authorise  an  association  of  workers  to 
register  a  worker’s  trade  mark  and  to  penalise  the 
fixmg  of  It  to  goods  not  produced  by  that  association 
another  mgemous  deMce  to  intervene  in  the  State 
spiiere._  Still  more  important  was  Whyhroiv^s  Case  ^  in 
which  It  was  ruled  that  the  awards  of  the  Common¬ 
wealth  Court  of  Concihation  and  Arbitration  could  not 
override  the  positive  laws  of  the  States,  as  opposed 

Agai^t  this  mass  of  consistent  jurisprudence  only 
one  authority  could  up  to  1920  be  cited.  Once  the  Hiah 
Court  m  view  of  a  difierence  of  opinion  between  fts 
members  certified  a  case  as  suitable  for  decision  by  the 
udicial  Committee.  The  Commonwealth  had  enacted 
a  measure  giving  royal  commissions  full  power  to  in¬ 
vestigate  any  issue  referring  to  the  peace,  order,  and 
good  government  of  Australia.  A  commission  had  de¬ 
manded  information  from  the  Colonial  Sugar  Refining 
Co.  as  to  Its  internal  constitution  and  operations.  It 
such  issues  were  State  matters. 
High  Court  ^  two  judges  held  that  the  federal  law 
could  be  interpreted  to  apply  to  enquiries  within  the 
powers  only  of  the  Parliament,  but  that,  this  being  so 
the  questions  put  were  too  wide;  two  that  the  enquirC 
could  extend  to  any  subject,  since  the  constitution 

rS  TT?  ^ere 

ahd.  The  Privy  Council  ^  restmg  on  a  literal  interpreta- 

J  (1908),  6  aL.E.  469.  2  ri qio)  ia  p  t  -d  0.1. 

Colonial  Sugar  Mefinino  Co  m  4  P  i  p  ’  --OG. 

C.L,E.  182.  ^  ^  ^  ^  ^*'^4  ^ommomoealth  (1912),  15 
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'f  the  Act  pronounced  the  Act  invaHd.  It  homolo-  Chapt« 

tile  onetTin^o  fko-i-  _  __  itttt 


gated  the  doctrine  that.,  tvhere  powers  were  reserved  to 
^  states  by  the  fact  that  they  continued  to  be  in 
btate  power  under  the  constitution,  it  was  tpcessa-v 
to  adduce  some  proof  that  they  had  been  handed  over 
to  the  Commonwealth,,  and  such  proof  was  wanting 
ihe  Conmonwealth  might  no  doubt  frame  an  let  4 
as  to  authorise  enquiries  on  any  of  the  matters  actuaUv 
p  aced  under  its  control,  but  it  had  not  done  so.  and 
reconstruct  the  Act  as  suggested 
“•xi.!-  ^  Couit  to  restrict  its  operation  to  mafrer^ 
mthin  Its  power.  This  doctrine,  it  is  clear,  reasserts  the 
Councils  tuew  of  hteral  interpretation  as  opposed  to 
interpretation  by  implication. 

In  19^20  in  Amalgamated  Society  of  Engineers  v.  Ade- 
Imde  Steamship  Co.,  Lid.,^  the  High  Court  reversed 
earner  decisions,  using  a  power  practised  bv  the  Privy 
Council  but  not  by  the  House  of  Lords.  It  ruled  tha:t 
the  doctrine  of  the  immunity  of  instrumentalities  had 
no  apphcation  to  the  Commonwealth  constitution  In- 
fread  it_was  to  be  governed  by  the  plain  fact  that 
Section  o  of  the  Constitution  Act  made  the  laws  of  the 
Commonwealth  bmding  on  the  courts  and  people  of  the 
btates.  The  powers  granted,  therefore,  were  not  subiect 
to  any  imphed  Wation,  but  merely  to  any  egress 
Wation,  and  the  continuance  in  force,  by  Section  107 
0  the  constitution,  of  the  powers  of  the  States  was  sub¬ 
ject  to  the  constitution.  It  foEowed,  therefore,  that  the 
Commonwealth  arbitration  system  being  authorised 
by  a  Commonwealth  Act  could  be  applied  to  the 
^gmeermg  works  and  sawmill  of  the  Cdoyemment  of 
Western  Australia,  Gavan  Du%,  J.,  alone  contending 

^  (1920),  28  C.L.R.  129. 
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C|apte  that  the  States  could  not  be  subjected  to  Common- 
—  wealth  contuo  .  It  would,  of  course,  have  been  possible 
to  dispose  of  the  case  by  distinguishing,  as  in  A:^erica  ^ 
between  trading  and  governmental  acti^dties  of  the 
States,  and  to  lay  down  that  in  the  former  the  Com- 
monweahh  could  control  them,  while  being  unable  to 
affect  political  sovereignty;  but  this  was  not  the  view 
adopted  by  the  majority  of  the  court  which  constitutes 
a  definite  assertion  of  the  unlimited  power  of  the 
Co^onwealth  within  the  sphere  granted  to  it. 

t  is  si^uficant  that  the  issue  arose  out  of  the  Com¬ 
monwealth  power  to  pro^dde  for  concihation  and  ar- 
1  ra  ion  in  regard  to  disputes  extending  beyond  the 
mits  of  a  btate.  On  no  subject  has  the  High  Court 
been  more  generous  in  extending  the  ambit  of  Com¬ 
monwealth  powers.  The  provision  was  carried  with 
'  Convention  session  at  Melbourne  in 
1898,  and  It  was  then  pleaded  that  it  would  apply  to 
cases  hke  those  of  shipping  or  shearers,  where  men  were 
labile  and  where  they  were  united  in  organisations 
ejendmg  beyond  State  limits,  so  that  no  Itate  could 
ecti^ely  deal  with  their  conditions.  But  the  Bi^h 
Cnmt  m  the  Jumbunna  Case-  decided  that  the  Comt 
of  Concihation  and  Arbitration  could  register  a  local 
branch  of  a  mmers’  union  in  Victoria  as  entitled  to  the 
procedure  of  the  court  because  miners  in  another  State 
made  common  cause  with  those  in  Victoria  in  desiring 
s  erms.  Hence  the  State  unions  soon  affiliated 
emselves  mto  federal  groups,  and  thus  every  ind  ustry 

State  control  as  regards  awards  of  conditions  of  labour. 
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i  oreover  tte  system  has  been  ruled  as  applicable  to 
aU  sorts  of  employees,  such  as  clerks  or  bai^  omcials. 
and  the  existence  of  what  is  merely  a  formal  dispute 
as  been  held  sufficient  to  justm-  the  action  of  the 
Co^onwealth  Court.  Even  when  a  dispute  has 
settled  m  every  State  but  one.  the  court  has  been  held 
*1,  jarisdicLion  to  make  an  award  coverins  the 
whole  field.  It  is  easy  to  see  how  under  this  st4em 
there  has  arisen  a  constant  possibiiirv  of  divero-enc-- 
between  (State  and  Commonwealth  awards,  from  which 
until  the  decision  in  1920  the  State  Governments  had 
Mt  themselves  safe.guarded  by  the  doctrines  of  the 
tligh  Court  as  to  immunity  of  instrnmentahties  and 
reserved  powers.  The  most  \itai  of  the  problems  sug¬ 
gested  IS  yet  unsolved.^  If  under  the  authoritv  con¬ 
ceded  to  It  the  Court,  should  regulate  the  wages  of  State 
employees,  how  could  its  awards  be  enforced  if  the 
State  Parliament  would  not  vote  the  sums?  The  result 
appears  to  be  thafi  while  an  award  might  impose  an 
0  igation  on  the  State,  it  is  one  of  imperfect  obliga¬ 
tion  which  the  inaction  of  the  State  Parliament  miffiit 
defeat.  But  the  theoretic  inroad  on  sovereignty  is  ex¬ 
tremely^  grave,  and  accounts  for  serious  difficulties  felt 
by  the  States. 

The  importance  of  the  case  is  enhanced  by  the  sub¬ 
sequent  decision  of  the  Cli/de  Engineering  Co.’s  Case- 
which  asserted  in  the  sharpest  terms  the  subordination 
01  the  States.  In  Jfkybroic’s  Case^  it  had  been  ruled 
that,  while  the  Commonwealth  Court  could  make 
awards  freely,  it  could  not  ffiolate  State  law.  Now  in 

RaUicays  Commrs.  (1930), 

-  (1926),  37  C.L.E.  466.  3  (2910),  10  C.L.R.  266. 
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Chafer  New  Soutk  'W  ales  legislation  had  been  passed  for  a 

-  44-hoys  week  and  for  payment  for  that  week  at  the 

rate  which  would  be  payable  under  current  awards  for 
any  longer  week  thereby  pro^dded.  It  was  claimed  by 
the  yate  that  workers  under  federal  awards  enjoying 
a  48-lioiirs  week  must  be  paid  tie  full  sum  for  44  hours' 
work  but  the  Court  now  refused  to  accept  this  reason- 
ing.  It  insisted  that,  as  the  power  to  make  an  award 
was  given  by  Commonwealth  law,  that  award  out- 
wdghed  any  State  law,  however  clear.  Thus  the  whole 
of  State  industrial  policy  is  dependent  on  the  view 
taken  by  the  Commonwealth  Court-not  Parhament- 
as  to  the  terms  of  awards,  and  the  dehberate  wiU  of  the 
electorate  on  this  issue  was  made  liable  to  nullification 
by  a  Court  whoUy  irresponsible  to  it,  and  not  neces- 
yrily  m  any  touch  with  public  feeling  either  in  the 
State  or  the  Commonwealth  as  a  whole.  The  judgement, 
owever,  in  its  exaltation  of  the  Commonwealth 
authority,  was  entirely  in  accord  with  the  earher 
^hngs mCofmnonwealtk  v.  Queensland Hhat the  federal 
Parliament  could  exempt  federal  loans  from  State  in¬ 
come  tex,  and  in  Davor en  v.  Commissioner  of  Taxation^ 
that  State  officers  must  pay  federal  income  tax.  Far 
more  imyrtant  than  these  cases  was  the  decision  in 
7'  Licensing  Court  ^  that  the  federal  Act 

mbidding  the  taking  of  State  votes  on  the  day  of  the 
eleyiom  was  vahd,  so  that  a  hquor  referendum  taken 
in  Brisbane  on  the  day  of  the  polls  was  invalid.  This 
was  clearly  an  extreme  appMcation  of  the  supremacy 
ot  Commonwealth  law. 

The  doctrme  of  State  sovereignty  was  also  to  be 

^  (1920),  29  C.L.E.  1. 

®  (1920),  28  C.L.E.  23. 


29  A.L,E.  129. 


^stmctly  repudiated  by  tbe  Hi^.b  Court  in  Cor^n.^y.. 

Ae  State  couia  be  sued  in  tort,  arising  cut  cf  a  coILdo^ 
between  steamers  belongkg  to  the  tn-o  o-oo-ernm--. 
despite  the  contention  of  the  State  that  it  was  sov-re^.^-^ 
and  tnat  to  derogate  from  its  immtmitw  tier-  m-w  h. 
least  be_a  State  Act.  The  Comt  relied  mt  tikterL^  of 
feection  .  o  (3)  giwngiunskction  to  the  Conn  when  th« 
Commonwealth  is  a  party.  Indeed  the  Stateas 
was  diseonnted  as  an  unfounded  and  ini^-h-w-us 
In  the  same  way  it  has  been  held  that  the  nowe^  ”^o 
acqmre  propeny  from  States  or  persons  carries  with  it 
_he  Crown  rights  to  mineral,  so  that  thev  na^s  to  ‘-h 
Crown  in  the  Commonwealth.^  hloreover;  it  has  been 
rked  that  tjie  Commonwealth  may  grant  aid  to  such 
biate  Tinaertainngs  as  roads.d  despite  the  s-a-:Ta.=.=+-:on 
that  this  13  a  kstinet  contravention  of  the  true  federal 
prmcip  e.  In  Canada  similarly  the  Dominion  has  been 
permitted  to  finance  an  Old  Age  Pensions  scheme  con¬ 
currently  with  the  provinces,  though  such  a  social 
acmky  is  not  pnma  facie  in  the  federal  sphere  The 
decmon  m  Ptrne  v.  McFarkne^  which  holds  that  the 
State  law  as  to  motor-cars  applies  to  a  federal  military 
officer,  no  doubt  admits  the  right  of  the  State  to  bind 
the  Crown  m  the  Commonwealth,  but  its  value  is 
geatly  reduced  by  the  fact  that  it  equaUy  recognises 
the  right  of  the  Commonwealth  bv  mere  regulation 
under  the  defence  legislation  to  override  a  State  Act. 

On  the  other  hand,  some  limitation  has  been  placed 
on  the  ubiqmty  of  the  operations  of  the  Commonwealth 

J  (1923),  32  C.L.R.  200. 

“  Cmmmwealth  t.  N'm  South  Wales  (1923),  33  C.L.R.  1. 

f  ictona  r.  Commonwealth  {1Q2S),  38  CL 'R  3QQ 

M192o).  36  C.L.E.  170.  c.n.K.  399. 
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C^ter  Court  of  ConciHation  and  Arbitration.  It  has  been 

-  ruled  that  its  awards  cannot  be  applied  to  persons  who 

are  not  members  of  a  union  and  were  not  cited  in  the 
case  m  which  the  award  was  made,  a  welcome  recog¬ 
nition  of  the  rule  that  persons  should  not  be  bound  by 
proceedings  between  other  parties.^  Much  more  import¬ 
ant  is  the  decision®  invalidating  the  attempt  of  the 
Labour  Government  in  1930  to  hand  over  the  work  of 
deciding  disputes  to  Conciliation  Committees,  which 
were  to  be  able  to  act  without  even  troubling  to  cite  or 
hear  the  parties  concerned,  on  the  strength  of  the  fact 
that  there  would  be  employers  and  employed  of  some 
sort  on  the  Committee.  ISlor  can  the  Court  have  juris¬ 
diction  where  there  is  no  real  dispute,  even  if  the  pre¬ 
test  of  making  demands  on  employers  is  adopted.®  The 
Court  must  consider  substance,  not  form. 

On  other  heads  the  States  have  seen  their  powers 
questioned  and  disallowed:  it  is  clear  that  they  cannot 
le\y  excise  duties  whether,  as  in  South  Australia,"  the 
aim  is  the  legitimate  one  of  raising  money  by  an  oil  tax 
to  pay  for  roads,  or,  as  in  ISiew  South  Wales,®  the  desire 
to  hamper  pohtical  opponents  by  imposing  a  ridiculous 
impost  on  their  newspapers.  What  is  more  important 
to  the  States  is  the  question  of  their  ability  to  use  then- 
general  powers  to  protect  themselves  against  the  intru¬ 
sion  over  the  frontier  of  criminals  or  disease.  In  both 


"  Airudganuited  Clothing  and  Allied  Trades  Union  v.  D.  E  Arrudl 
W  (1929),  43  C.L.R.  29. 

“  Railways  Union  v.  Victoria  Railway  Commrs.  (1930), 

44  C.L.R.  319. 


^  Caledonian  Collieries,  Ltd,,  v.  Australasian  Coal  and  Shale  Emplomed 
Federation,  No.  1  (1930),  42  C.L.R.  527. 

J  Commonwealth  v.  South  Australia  (1926),  38  C.L.R.  408. 

^  John  Fairfax  <£•  Sons,  Ltd,,  v.  New  South  Wales  (1927),  39  C.L.R* 
139. 


respects  there  is  much  doubt.  The  decision  in  Bei-ma's 
Case  1  suggests  that  undesirables  cannot  be  exchided  if 
*  ustralians,  and  it  is  by  no  means  clear  ho^  far  the 
power  to  exclude  tick-infested  cattle  extends.  The  Hi-jh 
-  has  permitted  Xew  South  Vales  to  protect 
self  m  this  regard  from  Queensland,  but  ir  is  not  whoilr 
certam  if  this  decision  can  be  relied  upon,  for  on  this 
matter  the  High  Court  is  not  the  finafaiithoritr,  and. 
as  we  have  seen,  the  Pri-vw  Council  has  given  a  wider 
extension  to  Section  92  of  the  constitution  enjoining 
freedom  of  trade  between  the  States  than  the  Hi^h 
Court  has  been  inclined  to  do.  A  similar  doubt  exists  as 
to  the  decision^  of  the  High  Court  reco,giiising  a  measure 
of  authority  in  the  State  to  re,gulate  the  operations  of 
agents  engaged  in  inter-state  trade.  Moreover,  a  serious 
infringement  of  State  authority  is  involved  in  the 
decision  ^  that  the  Transport  Workers’  Act,  1928-29, 
is  authority  for  the  Governor-General  in  Council  to 
authorise  the  giving  of  preference  in  the  grant  of 
employment  to  members  of  the  M'aterside  Workers’ 
Federation.  The  Court  was  much  divided  on  the  issue, 
for  obviously  it  is  a  strong  step  to  provide  that  under 
a  general  power  as  to  commerce  and  na\dgation  a 
domestic  detail  of  this  sort  can  properly  be  regulated 
so  as  to  give  preference  to  one  particular  set  of  men  to 
the  detriment  of  other  workers. 

In  the  war  the  defence  power  was,  as  in  Canada,  re¬ 
garded  by  the  courts  as  sufficient  to  justify  much  rather 
remarkable  action.  Naturally  nothing  was  made  by 

j  16  C.L.B.  99. 

^  Nelson,  Ex  parte  (1928),  42  C.L.E.  209. 

^  James  v.  Cowan  (1932),  4S  T.L.R.  564,  reversii^  43  C.L.R.  386. 
Eoughley  v.  New  South  Wales;  Beaiis,  Ex  parte  (1928),  42  C.L.R.  162. 
Huddart  Parker,  Ltd.  v.  OorntnonweaUh  (1931),  44  C.L.R.  492, 
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respects  there  is  much,  doubt.  The  decision  in  Benson’s 
Case  ^  suggests  that  undesirables  cannot  be  excluded  if 
Australians,  and  it  is  by  no  means  clear  how  far  the 
power  to  exclude  tick-infested  cattle  extends.  The  High 
Court  2  has  permitted  New  South  Wales  to  protect  her¬ 
self  in  tMs  regard  from  Queensland,  but  it  is  not  wholly 
certain  if  this  decision  can  be  relied  upon,  for  on  this 
matter  the  High  Court  is  not  the  final  authority,  and, 
as  we  have  seen,  the  Privy  Council  ^  has  given  a  wider 
extension  to  Section  92  of  the  constitution  enjoining 
freedom  of  trade  between  the  States  than  the  High 
Court  has  been  inclined  to  do.  A  similar  doubt  exists  as 
to  the  decision^  of  the  High  Court  recognising  a  measure 
of  authority  in  the  State  to  regulate  the  operations  of 
agents  engaged  in  inter-state  trade.  Moreover,  a  serious 
infringement  of  State  authority  is  involved  in  the 
decision®  that  the  Transport  Workers’  Act,  1928—29, 
is  authority  for  the  Governor-General  in  Council  to 
authorise  the  giving  of  preference  in  the  grant  of 
employment  to  members  of  the  Waterside  Workers’ 
Federation.  The  Court  was  much  divided  on  the  issue, 
for  obviously  it  is  a  strong  step  to  provide  that  under 
a  general  power  as  to  commerce  and  navigation  a 
domestic  detail  of  this  sort  can  properly  be  regulated 
so  as  to  give  preference  to  one  particular  set  of  men  to 
the  detriment  of  other  workers. 

In  the  war  the  defence  power  was,  as  in  Canada,  re¬ 
garded  by  the  courts  as  sufficient  to  justify  much  rather 
remarkable  action.  Naturally  nothing  was  made  by 

j  16  C.L.R.  99. 

^  Ndson,  Ex  paHe.  (1928),  42  C.L.R.  209. 

^  James  v.  Cowan  (1932),  48  T.L.B.  564,  reversing  43  C.L.R.  386. 

^  Eoughley  v,  N etv  South  Wales;  Beavis,  Ez parte  (1928),  42  C.L.R.  162. 

Huddart  Parker,  Ltd,  v.  Commonwealth  (1931),  44  C.L.R.  492. 
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Chager  deiijdng  the  power  to  enlist  for  service  outside  Aus- 

-  traliad  and  it  was  held  that  the  power  sufficed  to 

justify  detentffin  on  suspicion  of  disaffection,^ and  regu¬ 
lation  of  trading  with  the  enemy, »  as  well  as  the  fixffio- 
of  maximum  prices  of  bread, ^  and  of  the  date  of  the 
termination  of  the  war,^  or  the  Treaty  of  Peace  Act,® 
1919,  approving  the  treaty  with  Germany,  or  soldier 
resettlements  In  peace  it  has  equally  been  held  that 
rehgious  objections  cannot  be  pleaded  against  the 
power  to  enlist,®  and  that  employers  may  be  punished 
if  they  penalise  persons  called  on  to  serve. 

Immigration  ®  has  been  interpreted  generously  to 
secure  wide  powers  for  the  Commonwealth.  But  a  per¬ 
son  genuinely  connected  by  birth  and  domicile  with 
Austraha  is  not  subject  to  control. “  Deportation  is  also 
within  the  powers  of  dealing  with  aliens, and  so  the 
Pacific  Islanders,  however  long  settled,  could  be  de¬ 
ported, “  even  though  this  involved  extra-territorial 
constraint,  and  the  High  Court  has  normally  insisted 
on  construing  narrowly  the  power  to  legislate  with 
extra-territorial  effect. 

(5)  It  is  not  surprising  that  so  complex  a  constitution 


^  Sicherdich  v.  Ashton  (1918),  25  C.L.B.  506 
-  Lloyd  Y.  Wallach  (1916),  20  C.L.R.  299. 

Welshach  Light  Co.  v.  Commonwealth  (1916),  22  C  L  H 
Farey  y.  Burvett  (1916),  21  C.L.R.  433.  •  •  .  -  . 

^  Jerger  v.  Pearce  (1920),  28  C.L.R.  588. 

^  Eoche  Y.  Kronheimer  (1921),  29  C.L.R.  329. 

for  the  Commonwealth  v.  Balding  (1920),  27  C.L.R  395 
Y.  Williams  (1912),  15  C.L.R.  366. 

Bonohoe  v.  Wcmg  8au,  36  C.L.R.  404. 

“  Potter  V.  Minahan  (1908),  7  C.L.R.  277. 

CaseirCL Johnson^ s 
fr.  ^  Immigration  Act  was  amended  to  include 

EoUdmes  v.  Brenan  (1906),  4  C.L.R.  395. 
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should  have  elicited  repeated  efiorts  at  amendment.  ( 
The  early  efiorts  were  dominated  by  the  feeling  that 
the  Commonwealth  needed  power  to  deal  with  inter¬ 
state  trade  and  commerce,  with  all  kinds  of  corpora¬ 
tions,  with  conditions  of  labour  of  every  sort,  and  with 
monopolies,  both  by  way  of  control  and  of  operating 
services  as  monopolies  in  the  interests  of  the  Common¬ 
wealth.  Projects,  however,  were  rejected  in  1911,  and 
in  1913  the  efiort  to  secure  their  passage,  even  in 
altered  form  and  with  the  division  of  the  projects 
under  six  measures,  failed  of  acceptance.  The  war 
brought  a  temporary  quiescence,  especially  in  view  of 
the  wide  interpretation  of  federal  power  by  the  courts, 
but  in  1919  a  fresh  efiort  was  made  to  extend  federal 
powers  on  the  famihar  lines,  with  a  definitely  negative 
result.  The  decision  of  the  High  Court  ^  that  a  federal 
award  could  override  State  law  elicited  a  new  crisis,  and 
in  1926  Mr.  Bruce  had  two  referenda  submitted,  the 
one  to  increase  the  powers  of  the  federation  so  that 
it  might  estabhsh  authorities  to  regulate  terms  of  em¬ 
ployment  of  labour  iu  general,  and  that  it  might  con¬ 
trol  trusts  and  monopolies,  and  the  other  to  enable 
legislation  to  be  passed  in  the  event  of  the  actual  or 
probable  interruption  of  any  essential  service.  The 
latter  proposal  evoked  bitter  opposition  from  Labour, 
which  preferred  the  power  to  force  concessions  by  in¬ 
dustrial  unrest  and  strikes  in  the  port  and  shipping 
industries.  Moreover,  compulsory  voting  now  imposed 
irritated  the  electorate,  which  rejected  both  proposals. 
The  result  was  that  Mr.  Bruce  developed  a  very 
different  pohcy,  that  of  evacuating  the  field  of  concilia¬ 
tion  and  arbitration  save  as  regards  essentially  Aus- 

^  Clijdie  Engineering  Co.,  Ltd.  v.  GowliLrn  (1926),  37  CX.R.  466. 
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Chapter  txalian  services  such  as  shipping,  but  that  was  rejected 
^ — ■  in  Parhament  through  the  opposition  of  Mr.  Hughes 
and  the  defection  of  a  group  of  followers,  and  in  the 
ensuing  general  election  in  1929  Labour  obtained 
power  only  to  bring  the  Commonwealth  into  the  finan¬ 
cial  impasse  of  1931,  and  its  ejection  from  office.  In 
the  meantime  a  Royal  Commission  had  reported  on 
the  constitutional  issue,  but  no  party  sponsored  its 
findings,  and  Labour  proposals  for  referenda  in  1930 
were  not  carried  thxonnh. 

o 

The  position  is  unsatisfactory.  Unification  desired 
by  Labour  is  opposed  partly  by  historical  considera¬ 


tions,  partly  by  feelings  of  loyalty  to  the  States,  partly 
by  grave  doubts  of  its  practicabihty.  The  size  of 
Austraha  renders  it  necessary  to  allow  of  diversity, 
which  is  difficult  to  achieve  with  mere  local  machinery, 
and,  if  the  central  Parliament  were  not  to  be  rendered 
unable  to  work,  it  would  have  to  devolve  so  much 
power  as  virtually  to  recreate  the  States  though  pre¬ 
sumably  in  greater  numbers.  Financial  issues  would  be 
extremely  difficult  to  adjust,  and  members  of  Parha¬ 
ment  would  have  the  greatest  difficulty  in  keeping  in 
touch  with  the  large  electorates  inevitable.  Nor  is  there 
much  chance  of  real  saving.  The  remedy  seems  rather 
to  he  in  the  readjustment  of  function,  above  aU  in  the 


ahocation  between  States  and  Commonwealth  of  power 
to  regulate  labour  conditions  on  a  clear  and  intelligible 
basis.  It  is  possible  that  the  Commonwealth  should 
have  the  power  to  regulate  company  law  on  a  uniform 
system,  while  leaving  the  States  to  regulate,  as  in 
Canada,  the  incidents  of  their  operations.  The  States 
again,  to  perform  their  functions  of  self-preservation, 
might  be  given  power  to  exclude  undesirables  and  to 
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regulate  prices,  which  is  now  impossible  under  the  rule 
of  freedom  of  mter-state  trade.  hTor  is  it  unreasonable 
that  the  States  should  desire  that  iu  the  process  of  con¬ 
stitutional  change  their  Parhaments  should  be  con¬ 
sulted  at  some  stage,  in  lieu  of  leaving  matters  to  the 
federal  Parhament  and  the  electorate.  It  is  clear  from 
the  negative  results  of  the  referenda  that  the  electors 
cannot  be  educated  sufficiently  to  pronounce  efiective 
judgements  in  favour  of  change  by  this  method  of 
action.  The  position  might  easily  be  improved  by  secur¬ 
ing  that  projects  should  form  the  subject  of  State 
government  and  Parhamentary  consideration,  so  that 
as  far  as  possible  the  electors  should  be  asked  to  pro¬ 
nounce  on  proposals  approved  by  the  Commonwealth 
and  at  least  a  majority  of  States.^ 

In  one  sphere  reform  is  urgently  necessary.  The 
States  control  intra-state  shipping,  the  federation  other 
shipping,  and  colhsion  and  other  navigation  regula¬ 
tions  may  be  issued  under  State ^  and  federal®  power. 
Nothing  whatever  is  gained  by  conflicts  on  this  score, 
and  a  surrender  of  State  authority  seems  clearly 
requisite.^ 

^  See  Holman,  The  Australian  Constitution  (1928).  For  other  sugges- 
tions  see  Keith,  Journ.  Comp.  Leg.  xiv.  114. 

^  R.  Y.  Turner;  Marine  Board  of  Health,  Ex  parte,  39  C.L.R.  411. 

^  Hume  V.  Palmer,  38  C.L.R.  441. 

^  Latham,  Australia  and  the  British  Commonwealth,  pp.  101-5.  For  the 
limitation  of  Commonwealth  power  see  Owners  of  S.S.  Kalihia  v.  Wilson 
(1910),  11  C.L.R.  689;  Newcastle  and  Hunter  River  SH.  Co.  v.  A.-G.  for 
the  Commonwealth  (1921),  29  C.L.R.  357. 


CHAPTER  XIV 


THE  inSHOlSr  OE  SOUTH  AFRICA 

Ero-M  the  federations  the  Union  difiers  in  essentials, 

-  for  it  is  a  unitary  state  with  a  very  flexible  constitution. 

But  its  provinces  were  created  as  a  compromise  to  the 
federal  ideal,  and  in  South-West  Africa,  its  mandated 
territory,  it  possesses  what  is  expected  to  be  the  pre¬ 
cursor  of  a  flfth  province. 

(1)  Disintegration  in  South  Africa  had  reached  its 
height  in  1 858  when  Sir  G.  Grey  adumbrated  his  famous 
scheme  for  the  restoration  of  unity  by  federation,  for 
five  republics  and  three  British  colonies  divided  the 
territory  with  native  races.  The  Imperial  Government 
regarded  his  suggestions  as  premature,  and  it  was  not 
until  after  the  annexation  of  the  diamond  fields  in  1871 
that  Lord  Carnarvon  produced  his  scheme  of  federation, 
which  placed  on  the  statute  book  the  abortive  Act  of 
1877.  In  the  same  year  the  premature  annexation  of 
the  Transvaal  completed  the  ruin  of  a  pohcy  which  the 
grant  of  responsible  government  to  the  Cape  in  1872 
had  rendered  impracticable  in  any  event.  The  conquest 
of  the  Transvaal  and  the  Orange  Free  State  opened 
up  the  way  to  renew  the  idea  of  federation  which 
Rhodes  consistently  favoured.  For  a  time  it  seemed 
that  it  might  be  imposed  as  a  prehminary  to  respon¬ 
sible  government,  but  the  failure  to  secure  the  suspen- 
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sion  of  the  Cape  constitution  defeated  any  chance  of  < 
success  on  these  hnes.  The  creation  of  responsible 
government  in  the  two  former  republics  seemed  for  a 
moment  to  have  hampered  federation,  but  in  fact  by 
giving  the  Transvaal  control  of  its  actions  it  enabled 
its  statesmen  to  force  not  merely  federation  but  union 
on  the  Cape  and  Natal.  Moreover,  it  ensured  that  the 
union  should  be  created  from  below,  not  imposed  from 
above  as  under  Carnarvon’s  scheme,  and  that  the 
Dutch  should  have  an  equal  share  in  its  devising.  It  is 
significant  that  Lord  Selborne’s  memorandum  attaches 
weight  to  the  argument  that  a  united  South  Africa 
would  be  free  of  British  intervention,  which  it  insisted 
was  inevitable  as  long  as  there  were  four  units,  whose 
co-operation  must  largely  be  arranged,  and  whose 
differences  must  be  settled  by  an  external  authority. 
Not  fear  of  foreign  hostility  but  desire  for  national 
autonomy  was  a  governing  factor  in  the  movement. 

Prom  the  economic  point  of  view  it  was  controlled 
by  the  issue  of  customs  and  railways,  for  the  coastal 
colonies  desired  to  secure  protection  for  their  own 
nascent  industries  and  agriculture,  while  the  Trans¬ 
vaal  with  its  mining  industry  desired  cheap  imports, 
and  for  the  trafl&c  to  the  Band  there  was  keen  com¬ 
petition  between  the  rival  Cape  ports,  Natal  and  Dela- 
goa  Bay.  It  was  the  power  of  the  Transvaal  to  transfer 
her  traffic  to  Delagoa  Bay,  and  her  need  for  friendly 
relations  with  Mozambique  in  order  to  secure  Portu¬ 
guese  labour  for  the  mines,  that  dictated  largely  the 
nature  of  events.  But  the  influence  of  the  Cape  was 
hampered  by  her  financial  straits.  It  was  from  a  rail¬ 
way  and  customs  conference  called  to  meet  on  May 
1908  that  the  decision  proceeded  to  abandon  any 
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Ciapter  attempt  to  deal  with  business  on  ordinary  lines  and  to 
ad-vdse  the  summoning  of  a  National  Convention  of 
colonial  representatives.  This  body  met  in  1908-9  at 
Durban  and  Cape  Town;  its  report,  after  criticism  in 
the  four  Parhaments,  was  adjusted,  and  was  finally 
enacted  by  the  Imperial  Parliament  as  the  South  Africa 
Act,  1909,  the  Union  taking  effect  on  May  31,  1910.  In 
the  case  of  Natal  alone  was  a  referendum  of  the  people 
deemed  necessary  for  acceptance.  There  was  in  fact 
no  real  doubt  elsewhere  that  the  measure  was  accepted 

by  the  majority  of  the  representatives  of  pubhc 
opinion. 

Other  considerations  doubtless  were  adduced  to 
strengthen  the  desire  for  union;  such  as  the  necessity 
of  a  more  systematic  native  policy  suggested  by  the 
grave  unrest  in  Natal  and  Zululand  in  1906-8  which 
had  elicited  aid  from  the  other  colonies,  the  desir¬ 
ability  of  unified  defence  arrangements,  of  improve¬ 
ments  m  judicial  administration  such  as  the  creation 
of  one  court  of  appeal,  of  assimilation  of  law  on  com¬ 
mercial  issues,  of  co-operation  in  higher  education  and 
other  matters,  but  these  were  incidental  rather  than 
fimdainental  causes  of  union. 

_  (2)  The  decision  for  union,  not  federation,  was  largely 

nnposed  by  the  Transvaal.  Natal  was  frankly  federal 
m  feeling,  there  was  a  good  deal  of  sympathy  for  federa¬ 
tion  m  the  Cape,  and  the  Orange  River  Colony  was 
rather  afraid  of  centrahsation.  But  considerations  of 
the  s^larity  of  conditions,  the  absence  of  essential 
boundaries,  the  cost  and  legahsm  of  federation  illus¬ 
trated  by  the  vast  amount  of  controversy  over  provin¬ 
cial  rights  in  Canada,  and  the  need  of  union  of  Dutch 
and  British  in  one  state  prevailed  over  other  considera- 
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tions  of  local  autonomy.  To  tlie  federal  spirit  some  con¬ 
cession  was  made  in  tie  mode  of  ciioice  of  tie  Senate, 
wiile  in  practice,  as  in  tie  federations,  tie  Cabinet  is 
constructed  witi  regard  to  tie  need  of  representing  as 
far  as  practicable  tie  wiole  of  tie  provinces.  Most 
important,  iowever,  was  tie  decision  to  continue  tie 
provincial  areas  under  a  form  of  government  wiici, 
wiile  not  to  resemble  too  closely  tie  former  respon¬ 
sible  government,  should  be  something  decidedly  more 
important  than  mere  local  authorities.  One  factor  in 
determining  tie  retention  of  tie  provinces  was  tie 
absence  in  tie  northern  provinces  of  those  local  in¬ 
stitutions  on  wiici  powers  might  have  been  devolved 
if  tie  provinces  as  such  had  been  abolished,  and  this 
difficulty  still  remains  to  stabibse  tie  claims  of  tie 
provinces  for  maintenance  in  some  form. 

Tie  issue  of  tie  native  vote  afiorded  a  motive  for  tie 
Cape  to  press  for  federation  as  opposed  to  union.  A 
compromise,  iowever,  was  reached.  Tie  proposal  to 
adopt  a  uniform  franchise  witi  no  colour  bar,  but  a 
high  qualification  of  civilisation,  was  rejected,  but  tie 
Cape  franchise  was  entrenched  by  tie  rule  that  it  could 
be  abolished  only  by  a  two-thirds  majority,  at  a  joint 
session  of  tie  two  houses,^  of  tie  total  number  of  their 
membership.  On  that  basis  tie  other  pro\dncial  fran¬ 
chises  were  allowed  to  stand,  tie  Transvaal  and  tie 
Orange  Free  State,  witi  adultmale  franchise,  excluding 
all  natives.  Natal  virtually  excluding  all,  but  ia\dng 
a  property  qualification  as  in  tie  Cape.  Tie  provincial 
factor  again  was  given  effect  to  as  regards  representa¬ 
tion  by  numbers,  a  necessary  concomitant  of  tie  re¬ 
tention  of  tie  different  franchises.  Tie  basis  was  long 

1  R.  V.  FdoU,  [1930]  A.D.  484. 
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Chapter  debated,  as  number  of  voters  Tvould  have  been  uniust 

XIV  .  "  •  ^ 

"  to  the  Cape.  As  it  was,  the  criterion  of  adult  male 
population,  Europeans  only  being  accounted,  was 
adopted,  but  Natal  and  the  Free  State  were  given  17 
members  each  at  the  cost  of  the  Cape  with  pro\T.sion 
for  revision  by  the  census  results.  The  present  Parlia¬ 
ment  has  148  members,  when  by  the  growth  of  popula¬ 
tion,  as  is  now  the  case,  150  members  are  requisite,  the 
basis  of  partition  becomes  the  number  of  European 
adults,  the  restriction  to  males  ha%dng  been  abolished 
in  1931  together  with  the  extension  to  all  such  adults 
of  the  vote  without  property  qualifications. 

The  provinces  again  receded  recognition  in  the 
allocation  of  federal  business.  Pretoria  was  made  the 
administrative  capital,  Cape  Town  the  seat  of  Parha- 
ment,  and  Bloemfontein  the  headquarters  of  the 
Supreme  Court-,  Appellate  Division,  a  system  which  is 
held  to  cost  at  least  £60,000  a  year  and  to  be  a  cause 
of  much  inefficiency  and  inconvenience. 

One  suggestion  of  the  Transvaal  which  would  greatly 
have  afiected  the  future  of  the  Union  was  laid  aside. 
It  desired  the  adoption  of  proportional  representation 
for  elections  to  the  Parhament,  so  that  its  principle  of 
“one  vote,  one  value”  might  be  given  efiect.  This  was 
unacceptable  to  the  Convention,  and  in  lieu  single- 
member  constituencies  were  adopted,  delimited  with 
a  margin  of  15  per  cent  on  either  side  of  the  quota  by 
Commissions.  Proportional  voting  was  retained  only 
for  the  election  of  the  Senate,  which  now  rests  in  the 
hands  of  the  members  of  the  Assembly  for  the  province 
and  the  Provincial  Council  in  joint  session,  and  the 
selection  of  the  Provincial  Executive  Committees.  The 
result  has  been  that  large  minorities  are  constantly 


THE  GOVERNMENT  OF  THE  DOMINIONS  363 


under-represented,  and  that  the  present  position  of  the  Chapter 
Government  in  Parliament  by  no  means  reflects  its 
actual  votes;  thus  in  1929  the  hiationalists  with  144,907 
votes  captured  78  seats,  the  South  African  Party  with 
156,398  obtained  only  52  seats  in  addition  to  nine 
members  elected  unopposed. 

(3)  The  system  of  provincial  government  is  deliber¬ 
ately  devised  to  mark  its  distinctive  character.  At  the 
head  of  each  province  is  an  Administrator,  the  title 
denoting  his  inferiority  to  a  Lieutenant-Governor, 
though  the  terms  of  his  appointment  for  five  years 
follow  the  Canadian  model.  He  is  selected  by  the 
Governor-General  in  Council  and  can  be  removed  only 
before  expiry  of  office  on  cause  assigned  which  must  be 
communicated  to  Parliament.  He  administers  with  an 
Executive  Committee  of  four  selected  by  proportional 
representation  by  the  single  transferable  vote  by  the 
Provincial  Council  after  its  election.  Members  hold 
office  until  the  next  election  of  the  Council  and  the 
choice  of  their  successors.  They  need  not  be  members 
of  the  Council,  in  which  they  may  sit  and  speak,  but, 
like  the  Administrator,  may  not  vote,  save  as  members. 

They  are  paid.’-  The  authority  of  the  Committee  is 
exercised  by  a  majority  vote  if  necessary,  the  Adminis¬ 
trator  having  an  ordinary  and  a  casting  vote.  It 
extends  to  all  matters  on  which  the  provinces  have 
legislative  power.  But  in  addition  the  Union  govern¬ 
ment  may  impose  other  duties  as  its  representative  on 
the  Administrator,  and  on  these  he  governs  alone. 
Control  over  finance  is  secured  to  the  Union  by  the 
fact  that  the  Administrator  must  grant  warrants  for 
all  expenditure  authorised  by  Ordinance,  and  that 

^  This  does  not  disqualify  for  a  seat  in  Parliament. 
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Chapter  accouiits  are  supervised  by  an  Auditor  cbosen  by  tbe 

" _ .■  Union.  In  emergency  tbe  Administrator  may  authorise 

expenditure  without  approv^al  by  the  Council,  but 
subject  to  reference  to  it  thereafter. 

The  Councils  were  given  the  same  number  of  mem¬ 
bers  as  the  provinces  have  in  the  Assembly,  but  with 
an  increase  to  twenty-five  for  the  Orange  Free  State  and 
Natal.  The  Council  must  meet  once  in  every  year;  it  is 
summoned  and  prorogued  by  the  Administrator,  but  it 
chooses  its  own  chairman  and  lays  down  its  own  rules 
of  procedure,  subject  to  approval  by  the  Governor- 
General  in  Council,  who  also  determines  its  remunera¬ 
tion.  It  is  elected  for  three  years  and  is  not  subject  to 
dissolution. 

The  powers  of  legislation  of  the  Councils  are  limited 
and  are  in  every  case  purely  subordinate,  for  the  Union 
can  legislate  on  any  of  the  topics  conceded  to  the 
provinces,  overriding  the  provincial  ordinances.  Nor 
have  the  provinces  any  safeguard  from  destruction  by 
the  Union,  for  the  only  condition  hampering  such 
action  is  the  formal  requirement  of  reservation  which 
the  Union  Parhament  may  repeal  at  pleasure,  thus 
being  able  by  simple  Act  to  abolish  the  whole  system. 
The  subjects  assigned  have  been  considerably  varied 
in  detail.  Initially  the  power  to  raise  money  by  direct 
taxation^  was  given  without  reserve,  but  the  use  of 
this  authority  was  found  to  be  inconvenient  and  the 
financial  powers  of  the  Councils  were  largely  remodelled 
in  1925.  In  the  same  way  borrowing  has  been  restricted 

^  De  Waal  x.  Forth  Bay  Canning  Co.,  [1921]  A.D.  521  (tax  on  sale 
of  canned  crayfish  indirect  and  invalid);  Clarke  v.  Be  Waal,  [1922]  A.D. 

264;  Johannesburg  Consol,  Investment  Co.  v.  Transvaal  Prov.  Adm., 
[1925]  A.D.  477  (tax  on  financial  companies);  Inland  Pev,  Commr,  v. 
Royal  Exchange  Ass.  Co.,  [1925]  A.D.  223  (tax  on  insurance  premiums). 
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to  borrowing  frona  the  Union  on  its  own  terms.  The  Chapter 

essential  powers  are  education,  but  higher  education  is  _ 

under  Union  control;  agriculture  subject  to  conditions 
laid  down  by  the  Union  Parliament;  hospitals  and 
charitable  institutions;  municipal  and  local  govern¬ 
ment;^  local  works  and  roads  and  bridges  of  purely 
local  character;  markets  and  pounds;  fish  and  game 
preservation;  matters  deemed  by  the  Governor-General 
in  Council  of  a  local  and  private  nature;  and  subjects 
on  which  Parhament  by  law  confers  power  of  legisla¬ 
tion  on  the  province.  Of  the  latter  many  are  enumerated 
as  possible  subjects  of  transfer  by  agreement  in  the 
Financial  Relations  Act,  1913.  They  include  such 
matters  as  township  administration;  hcensing  of 
vehicles  on  provincial  roads;  control  of  horse-racing, 
betting,  and  totahsators;  regulation  of  hours  of  opening 
and  closing  of  shops  and  of  shop  assistants;  administra¬ 
tion  of  poor  relief;  control  of  cemeteries;  control  of 
hbraries,  museums,  pubhc  resorts;  destruction  of  weeds 
and  vermin;  the  experimental  cultivation  of  sugar,  tea, 
and  vines;  the  registration  of  dogs  outside  municipal 
areas;  and  the  making  of  grants  to  agricultural  societies. 

The  subjects  of  most  importance  in  practice  are  educa¬ 
tion,  which  is  the  chief  object  of  expenditure,  hospital 
and  poor  relief,  roads  and  bridges,  townships,  game 
and  fish  preservation,  and  betting. 

The  finances  of  the  provinces  as  revised  by  the  settle¬ 
ment  of  1925-26  were  fixed  as  follows:  The  Union  pays 
a  subsidy  based  on  the  number  of  European  pupils  in 

^  A  healtli  committee  cannot  be  created  under  this  power:  Isipingo 
Health  Committee  v.  Jadwat,  [1926]  A.D.  113.  But  fresh  authority  was 
given  by  the  Union,  and  used  by  Ordinance  No.  4  of  1925.  For  power 
to  deal  with  the  franchise  see  Abraham  v.  Durban  Corpn.^  [1^27]  A.D. 

444. 
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Chapter  primary  and  secondary  schools,  with  grants  for  training 
of  teachers  and  native  education,  and  special  subsidies 
of  £75,000  to  ISTatal  and  the  Free  State.  It  also  controls 
licence  fees  for  trades,  professions,  and  occupations, 
the  power  to  license  having  been  taken  from  Natal 
municipalities,  but  gives  the  proceeds  to  the  provinces 
to  which  it  pays  also  the  sums  levied  as  transfer  duties 
on  land,  liquor  hcences,  and,  in  the  Transvaal,  native 
pass  fees.  The  provinces,  in  lieu  of  their  former  taxing 
power,  may  raise  by  legislation  hospital  and  educa¬ 
tion  fees;  dog  hcence  fees;  fees  in  respect  of  licences 
as  to  game,  fish,  or  flowers;  wheel  tax  on  vehicles  and 
motor  hcence  tax;  auction  duties;  entertainment  and 
amusements  tax;  betting  taxes;  person  and  income 
taxes;  taxes  on  companies  other  than  mutual  hfe 
insurance  companies;  land  taxes;  taxes  on  hcences 
to  import  goods  from  outside  the  province  for  sale 
therein,  and  mmor  receipts  arising  out  of  provincial 
activities. 

The  system  has  not  worked  weU  despite  Union  con¬ 
trol.  Not  only  may  the  Union  legislate  to  annul  pro¬ 
vincial  legislation  as  when  the  Transvaal  Gold  Profits 
Tax  of  1918  ^  was  cancelled  in  1921,  but  each  Ordinance 
must  be  assented  to  by  the  Governor-General,  who  may 
reserve  it  for  consideration,  in  which  case  it  is  void  if 
not  assented  to  within  a  year,  or  may  refuse  assent.  It 
had  been  hoped  that  the  administration  would  be 
conducted  on  business  fines,  but  this  idea  has  been 
disappointed.  The  Councils  have  been  divided  on  purely 
Union  party  lines,  and  both  in  the  Cape  and  the  Trans¬ 
vaal  the  result  of  proportional  representation  has  been 

1  Held  valid  in  Veio  Modderfontein  Gold  Mining  Oo.  v.  Transvaal 
Prov.  Adm.,  [1919]  A.D.  307. 
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to  produce  an  even  balance  at  times  in  tbe  Council,  so  Chapter 
tbat  tbe  Administrator  bad  bad  tbe  determining  voice,  ' 
and  one  Cape  Administrator,  Sir  N.  F.  De  Waal,  was 
for  years  virtually  sole  representative  of  tbe  adminis¬ 
trative  power.  Moreover,  tbe  pro\Tnces  bave  failed  to 
develop  tbeir  taxation  resources,  preferring  to  rely  on 
tbe  obbgation,  moral  if  not  legal,  of  tbe  Union  to  enable 
tbem  to  meet  crises.  A  constant  series  of  deficits  bas 
been  recorded,  and  tbe  decision  of  General  Hertzog  in 
favour  of  unification  is  not  surprising.  But  it  is  opposed 
by  members  of  bis  own  party  wbo  disbke  unification, 
and  by  the  South  African  Party,  which  in  this  matter  is 
largely  motived  by  tbe  claims  of  Natal.  Natal  indeed 
bas  pressed  for  federal  reconstruction  of  tbe  constitu¬ 
tion,  while,  if  this  is  not  conceded,  one  section  of  tbe 
population  would  prefer  to  leave  tbe  Union.  General 
Smuts  bas  negatived  either  true  federation  or  secession, 
while  insisting  that  due  regard  for  provincial  interests 
may  be  expected  from  a  government  controlled  by  bis 
party,  if  and  when  tbat  comes  to  pass.  Administrative 
difficulties  arise  also  from  tbe  unsatisfactory  character 
of  tbe  debmitation  of  functions  between  tbe  Union  and 
tbe  provinces,  nor  is  tbe  distinction  between  tbe 
diSerent  forms  of  education  at  all  satisfactory.  Unifica¬ 
tion  even  if  politically  practicable — and  tbe  appeal  of 
tbe  Orange  Free  State  for  Union  intervention  in  1932 
to  meet  tbe  financial  situation  strengthens  tbe  case  for 
it — ^bas  dangers  and  difficulties  of  a  serious  kind  to  face. 

Tbe  northern  provinces  still  lack  the  local  institutions 
to  which  tbe  functions  of  tbe  province  could  be  banded 
over,  and  above  all  there  is  tbe  strongest  objection  to 
levying  rates  on  landed  property,  which  should  be  tbe 
chief  course  of  revenue  of  such  institutions. 
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In  addition  to  their  own  functions  the  Councils  are 
given  the  power  to  make  recommendations  of  legisla¬ 
tion  on  topics  not  within  their  control  to  Parliament, 
and  they  may  be  used  by  the  Union  to  take  evidence 
on  private  bills. 

The  whole  control  of  judicial  matters  is  denied  to 
the  provinces,  but  they  may  impose  penalties,  including 
fine  or  imprisonment  for  violation  of  ordinances  on  the 
matters  within  their  control.  The  validity  ^  of  provincial 
ordinances  has,  of  course,  repeatedly  come  before  the 
courts  of  the  Union,  the  superior  courts  being  expressly 
given  jurisdiction  in  any  case  where  the  validity  of 
ordinances  comes  into  question.  The  most  important 
of  the  decisions  have  turned  on  points  of  power  to  tax 
and  have  become  of  no  present  interest  by  reason  of  the 
changes  in  power  made  by  the  Act  of  1925.  But  it  has 
been  laid  down^  that  power  to  tax  a  trade  by  licence 
includes  power  of  regulation  of  the  trade,  and  that 
a  Council  may  assign  to  a  municipal  body  functions 
which  are  appropriate  to  such  a  body  but  which  it  itself 
does  not  possess,®  but  that  it  cannot  delegate  to  a 
municipality  functions  properly  legislative  in  char¬ 
acter.^  If  it  authorises  a  municipality  to  collect  rates, 
it  is  entitled  to  provide  that  the  owner  shall  not  by 
contract  place  his  obligation  in  this  regard  on  the 

^  Their  distinction  from  municipal  by-laws  is  pointed  out  in  Middeh 
hurg  Municipality  v.  Gertzen,  [1914]  A.D.  544,  discriminating  Kruse  v. 
Johnson^  [1898]  2  Q.B.  91;  A.-G.  y.  London  County  Council^  [1901] 
1  Ch.  781. 

2  B,  V.  Adam,  [1914]  C.P.D.  802;  J2.  v.  Maroon,  [1914]  E.D.L.  483. 
For  present  limitations  see  Bdoomal  v.  Receiver  of  Revenue,  [1927] 
A.I).  401. 

^  Williams  v.  Johannesburg  Municipality,  [1915]  T.P.D.  362;  Middd- 
burg  Municipality  v.  Gertzen,  [1914]  A.D.  544. 

^  Maserowitz  v.  Johannesburg  Town  Council,  [1914]  W.L.D.  139. 
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lessee.^  A  poll  tax  on  natives  imposed  by  the  Trans-  Chapter 
vaal  has  been  ruled  invahd,^  but  municipalities  may 
be  empowered  to  discriminate  as  regards  use  of  trams 
by  white  or  coloured  persons  or  Asiatics,  though  by 
Section  147  of  the  South  Africa  Act,  1909,  the  control 
and  administration  of  matters  specially  or  difierenti- 
ally  affecting  Asiatics  rests  with  the  Governor-General 
in  Council.®  Nor  is  it  illegal  for  Natal  to  deprive 
Asiatics  of  the  municipal  franchise,  permission  to  take 
this  action  being  accorded  by  the  Governor-General  in 
Council  after  the  assumption  of  office  by  General  Hert- 
zog’s  administration.*  A  province  cannot  interfere  with 
judicial  process,  as,  for  instance, byempoweringamagis- 
trate  to  state  a  case  on  a  municipal  prosecution.®  It 
has  been  ruled  also  that  it  is  not  required  by  the  South 
Africa  Act  that  members  of  the  councils  should,  despite 
the  standing  orders,  take  the  oath  of  allegiance  which 
is  required  of  Senators  and  members  of  the  Assembly, 
and  a  hke  claim  to  be  exempt  from  such  an  oath  has 
been  made  by  an  Administrator  of  the  Transvaal, 
affording  interesting  precedents  for  the  attitude 
adopted  by  Mr.  De  Valera  in  the  Free  State  which 
was  applauded  by  repubhcan  members  of  Parliament 
despite  their  oaths,  though  no  approval  of  the  attitude 
of  the  Irish  administration  was  given  by  the  cautious 
and  diplomatic  Prime  Minister. 

The  officers  of  the  provincial  services  were  originally 
supplied  from  the  existing  colonial  services  on  the 

^  MarshalVs  Township  Syndicate  v.  Johannesburg  Consolidated  In- 
vestments  Co.,  [1920]  A.C.  420. 

^  Transvaal  Province  v.  Letanha,  [1922]  A.D.  102. 

^  George  v.  Pretoria  Municipality,  [1916]  T.P.D.  501. 

^  Ordinance  No.  3  of  1925. 

^  Germiston  Municipality  v.  Angehrn,  [1913]  T.P.D.  135. 
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Chapter  institution  of  the  Union,  hut  the  Executive  Committee 
" — iiave  now  a  certain  power  to  appoint  new  officers.  The 
service  is  subject  to  the  rule  of  Section  137,  which  gives 
absolute  equahty  to  Enghsh  and  Dutch  as  the  lan¬ 
guages  of  the  Union,  and  this  rule  is  in  a  measure  one 
of  the  gTounds  for  dissatisfaction  in  Natal,  for  the 
great  majority  of  the  population  there  is  British  and 
Dutch,  or  Afrikaans,  which  has  by  a  Union  Act  of  1925 
been  given  rank  as  Dutch,  is  in  httle  practical  use  out¬ 
side  the  two  districts  transferred  after  the  war  from 
the  Transvaal. 

The  utterly  dependent  position  of  the  provinces  is 
emphasised  by  the  fact  that  the  Union  took  over  all 
lands  with  mineral  rights  from  the  former  colonies  and 
all  harbours  and  railways,  as  well  as  liabihty  for  the 
colonial  pubhc  debts.  A  certain  guarantee  to  the  pro¬ 
vinces  was  contained  in  the  enactment  that  the  control 
of  harbours  and  railways  should  be  administered  on 
business  principles  with  due  regard  to  agricultural  and 
industrial  development  within  the  Union  and  pro¬ 
motion  by  means  of  cheap  transport  of  settlement  of 
an  industrial  and  agricultural  population  in  the  inland 
portions  of  all  provinces  of  the  Union,  a  clause  desig¬ 
nated  by  General  Smuts  as  the  Magna  Charta  of  the 
interior.  The  Union  assumed,  of  course,  the  obhgations 
of  all  sorts  resting  by  treaty  or  agreement  on  any  of  the 
colonies  and  the  obhgation  of  securing  the  observance 
of  the  agreement  of  1909  between  the  Cape,  Natal,  and 
the  Transvaal,  which  gave  30  per  cent  of  the  Transvaal 
traffic  to  Durban,  20  per  cent  to  the  Cape  ports,  and 
the  balance  to  Delagoa  Bay. 

(4)  The  possibility  or,  in  General  Hertzog’s  view,  the 
certainty  of  the  addition  of  a  fresh  province  to  the 
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Union  in  the  shape  of  South-West  Africa  is  a  factor 
which  it  is  necessary  to  consider  in  connection  with 
the  proposal  to  ahohsh  the  provincial  system.  It  would 
seem  impossible  to  espect  that  South-West  Africa 
would  be  wilhng  to  enter  a  unified  South  Africa,  for  it 
has  developed  with  great  rapidity  a  regime  of  marked 
autonomy,  especially  having  regard  to  the  fact  that  it 
is  a  mandated  territory,  over  which  the  Union  does  not 
in  strictness  possess  sovereignty.  General  Smuts,  of 
course,  was  anxious  to  secure  by  the  peace  treaty  in¬ 
corporation  of  the  territory  in  the  Union,  but  his  own 
suggestion  of  the  mandatory  system  for  Central  Europe 
recoiled  upon  him,  and  all  that  he  could  secure  was 
the  determination  that  the  mandate,  as  confirmed  by 
the  Council  of  the  League  of  Nations,  should  be  of  the 
most  generous  class  in  its  grant  of  authority  and  should 
permit  administration  and  legislation  over  the  terri¬ 
tory  as  an  integral  part  of  the  Union.  The  mandate  con¬ 
tains  the  usual  requirements  that  the  mandatory  shall 
further  the  material  and  moral  well-being  of  the  in¬ 
habitants,  prohibit  the  slave  trade  and  the  supply  of 
intoxicants  to  the  natives  and  their  military  training, 
save  for  local  defence  and  internal  police,  and  may  not 
erect  naval  or  mihtary  bases.  It  must  regulate  the  arms 
and  ammunition  traffic,  and  secure  free  exercise  of  all 
forms  of  worship  and  freedom  of  conscience,  and  must 
permit  the  entry  and  residence  of  missionaries,  nationals 
of  members  of  the  League.  An  armual  report  must  be 
rendered  to  the  League,  and  no  change  in  the  terms  of 
the  mandate  can  be  made,  save  with  the  consent  of  the 
Council.  Any  dispute  between  the  Union  and  any  mem¬ 
ber  of  the  League  as  to  the  interpretation  or  applica¬ 
tion  of  the  terms  of  the  mandate  must  be  settled  in  the 


Chapter 

XIV. 
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Chapter  last  resort  by  the  Permanent  Court  of  International 
Justice. 

The  position  of  the  Union  under  the  mandate  has 
been  discussed  by  the  Permanent  Mandates  Commis¬ 
sion  of  the  League  and  the  Council.  The  issue  has  arisen 
from  the  reference  in  the  Union  Act  of  1919  establishing 
a  provisional  administration  to  “state”  lands,  and  to 
the  transfer  by  an  Act  of  1922  of  the  harbours  and  rail¬ 
ways  in  full  dominion  to  the  Union,  to  be  controlled 
and  managed  by  the  railway  administration  as  part  of 
the  system  of  the  Union.  More  concrete  still  was  the 
fact  that  in  the  treaty  between  the  Union  and  Portugal 
in  1925  regarding  the  Angola  boundary  the  term 
“sovereignty”  was  actually  used  of  the  position  of  the 
Union  as  regards  the  territory.  What  was  perhaps  more 
striking,  and  what  formed  the  ground,  in  part,  for  this 
use  of  the  term,  was  the  discussion  by  the  Appellate 
Division  of  the  Supreme  Court  on  appeal  of  the  issue ^ 
whether  the  Union  had  such  a  measure  of  authority,  or 
in  the  technical  language  of  Dutch  law  majestas,  over 
the  territory  as  to  justify  a  charge  of  treason  against 
one  of  the  natives  implicated  in  the  Bondekwart'  rising. 
The  judges  ah  agreed  that  it  had  the  right  to  punish 
treason  in  such  circumstances.  Innes,  C.J.,  held  that 
the  Union  was  not  a  sovereign  and  independent  state 
in  the  full  sense,  but  that  majestas  operating  internally 
might  suffice  to  found  the  charge.  His  view  clearly  was 
that,  while  full  external  sovereignty  did  not  exist,  in¬ 
ternal  sovereignty  was  present,  and  De  Vi  Tiers  and 
Wessels,  J.J.,  went  further  and  held  that  sovereignty 
resided  independently  in  the  Union,  for  it  could  not 
reside  either  in  the  League  of  Nations,  or  the  Principal 

^  R.  V.  Christian,  [1924]  A.D.  101.  Cf.  Joum.  Pari.  Emjt.  xii.  442,  443. 
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Allied  and  Associated  Powers,  or  the  British  Empire.  Copter 
Fortunately,  after  a  rather  meaningless  exchange  of  t — ! 
comments,  the  issue  was  simphfied  hy  the  action  of  the 
Union  in  modifying  in  1930  hy  Act  No.  9  the  terms  of 
the  Act  of  1922  affecting  the  railways,  without  in  the 
least  altering  its  effect.  What  is  clear  to  all  but  theorists 
is  that  the  Union  is  determined  to  retain  the  territory 
and  that  the  mandate  in  no  wise  restricts  its  action, 
though  it  has  been  rather  severely  criticised  indirectly 
in  regard  to  the  faulty  administration  which  brought 
about,  and  the  unsatisfactory  measures  by  which  the 
administration  repressed,  the  Bondelzwart  rebellion. 

The  natural  claim  of  Germany  to  the  territory  re¬ 
asserted  by  the  Chancellor  on  August  17,  1932,  cannot, 
of  course,  be  denied,  but  the  Union  stresses  the  fact 
that  in  1923  the  German  Government  was  induced  to 
recognise  that  the  future  of  South-West  Africa  was  now 
bound  up  with  the  Union  of  South  Africa,  and  con¬ 
sented  that  all  German  subjects  in  the  territory,  unless 
they  expressly  refused  to  do  so,  might  be  transformed 
by  the  Union  into  British  subjects,  as  was  duly  done  in 
1924  for  the  Union,  though  British  legislation  has  not 
yet  accorded  this  status  in  the  United  Kingdom.  Un¬ 
questionably  this  weakens  the  claim  of  Germany  for 
the  restoration  of  control,  and  the  desire  of  a  section  of 
the  German  population  for  autonomy. 

On  the  strength  of  this  agreement  the  Union  gave 
the  territory  by  Act  of  1925,  amended  in  1927  and 
1931,  a  constitution  of  great  generosity.  The  model  is 
obviously  the  provincial  system,  but  free  from  certain 
vital  limitations  of  that  scheme.  The  administration  is 
entrusted  to  an  Executive  Committee,  consisting  of  the 
Administrator,  appointed  by  the  Governor-General  in 
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XIY. 


Council,  and  four  members  elected  by  each  Assembly 
for  its  duration  and  until  successors  are  appointed.  It 
administers  all  matters  on  wiicb  tbe  Assembly  may 
legislate,  tbe  Administrator  having  tbe  casting  vote. 
Proportional  voting  is  prescribed,  and  members  need 
not  be  members  of  tbe  Council,  in  wbicb  they  may 
speak  but  not  vote  unless  members. 

Tbe  Executive  Committee  is  augmented  by  three 
members  selected  by  tbe  Administrator,  with  tbe  ap¬ 
proval  of  tbe  Governor-General  in  Council,  to  form  an 
Advisory  Council;  one  of  tbe  three  must  be  an  official 
chosen  because  of  bis  knowledge  of  tbe  reasonable 
wants  and  wishes  of  tbe  non-European  peoples  in  tbe 
territory.  Its  functions  are  to  advise  tbe  Administrator 
on  issues  of  principle  arising  in  regard  to  matters  in 
which  be  is  required  to  act  for  tbe  Union,  and  which 
are  not  subject  to  tbe  Assembly;  of  tbe  question  of 
assent  to  or  reservation  of  Ordinances;  and  any  other 
matters  referred  to  it  by  tbe  Administrator. 

TbeLegislative  Assembly  is  composed  of  six  members 
appointed  by  tbe  Administrator  with  tbe  Governor- 
General’s  assent  and  twelve  elective  members.  Tbe 
franchise  is  male  adult  suffrage,  with  twelve  months 
residence.  Tbe  duration  of  tbe  Assembly  is  now  five 
years,  and,  while  English  and  Dutch,  including  Afri¬ 
kaans,  are  tbe  official  languages,  German  may  be  used 
by  members.  Tbe  powers  granted  are  general,  not  as 
in  tbe  case  of  tbe  Provincial  Councils  narrowly  re¬ 
stricted,  but  they  are  subject  to  exceptions.  It  is  neces¬ 
sary  to  have  tbe  consent  of  tbe  Governor-General 
before  legislation  is  passed  on  certain  vital  issues,  in¬ 
cluding  native  affairs  and  taxation;  mines  and  precious 
stones;  railways  and  harbours;  postal  and  telegraph 
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services;  tariffs,  customs  and  excise  duties;  currency  chapter 
and  banking;  military  organisation,  and  movements  or  . 
operations  of  the  Soutb  African  defence  forces;  entry 
of  immigrants;  and  control  of  tie  public  services  as  well 
as  tbe  constitution  and  jurisdiction  of  courts  of  justice. 

Tbe  removal  of  tbis  restriction  was  duly  applied  for 
in  1932  by  tbe  local  legislature,  but  requires  legislation 
by  tbe  Union  to  concede  it.  On  tbe  other  band,  tbe 
Government  of  tbe  Union  bad  power  to  comply  with 
tbe  other  request  then  made  for  tbe  concession  of  author¬ 
ity  over  tbe  estabbsbment  of  a  police  force;  civil  a\da- 
tion;  primary  or  secondary  education;  estabbsbment  of 
alandbank;  and  tbe  disposal  of  government  lands.  There 
is  tbe  usual  rule  that  any  appropriation  or  taxation 
measure  must  be  recommended  by  tbe  Administrator, 
and  be  may  assent  to  a  bib  or  reserve  it  or  refer  it  back 
to  tbe  Assembly  for  consideration.  Tbe  Governor- 
General  may  allow  or  disaUow  or  continue  considera¬ 
tion  of  an  Ordinance,  but  a  reserved  measure  is  void 
unless  assent  is  given  within  a  year. 

Tbe  finance  of  tbe  territory  is  controUed  in  large 
measure  by  tbe  Administrator,  whose  warrant  is  neces¬ 
sary  for  issues  from  tbe  revenue  fund,  and  who,  with 
tbe  aid  of  tbe  Advisory  Council,  submits  tbe  estimates 
of  expenditure  to  tbe  Assembly.  Ho  issue  may  be  made, 
save  of  sums  appropriated  by  Ordinance,  except  that 
for  two  months  after  tbe  end  of  a  financial  year  the 
Administrator  may  authorise  payments  on  tbe  basis  of 
tbe  past  year.  If  tbe  Assembly  fails  to  approve  neces¬ 
sary  expenditure  or  impose  taxation  requisite,  tbe 
Governor-General  may  legislate  to  impose  taxation  or 
authorise  expenditure  by  proclamation,  thus  prevent¬ 
ing  tbe  Assembly  misusing  tbe  power  of  tbe  purse. 


376  CONS  TIT  UT I ONA  L  LA  W  OF  BRITISH  DOMINIONS 


Cia^er  Moreover,  there  is  a  fundamental  principle  laid  down 
—  m  the  Act  (Section  44).  Nothing  in  the  powers  of  the 
Assembly  derogates  from  the  full  powers  of  administra¬ 
tion  and  legislation  conferred  by  the  mandate  and  con¬ 
firmed  by  the  Treaty  of  Peace  and  South-West  Africa 
Mandate  Act,  1919,  and  the  Grovernor-General  can 
legislate  by  proclamation  and  of  course  the  Union 
Parliament  by  Act.  The  power  to  issue  proclamations 
may  be  delegated  to  the  Administrator,  but  any  such 
proclamation  and  any  Ordinance  shall  have  effect  only 
so  far  as  it  is  not  in  conflict  with  any  proclamation  of 
the  Governor-General  or  Union  Act.  There  is  therefore 
no  possible  diminution  of  Union  control  in  law,  so  that 
the  Umon  still  has  the  fuU  power  to  make  effective  her 
obhgations  under  the  mandate  which  she  is  not  em¬ 
powered  by  the  mandate  to  delate. 

The  Assembly  may  suggest  legislation  on  topics  on 
which  It  may  not  legislate  to  the  Union.  Moreover,  the 
Assembly  may  make  representations  to  the  Governor- 
General  m  Council  who  has  the  power  to  modify  any 
part  of  the  Act  except  Sections  26  and  44,  which  remain 
within  the  control  of  the  Parliament.  The  Government 
apeed  m  1932  to  place  German  on  an  official  footing 
of  equahty  with  English  and  Dutch  or  Afrikaans,  but 
General  Smuts  deprecated  the  policy  of  insisting  that 
officers  should  be  trilingual  as  resulting  in  the  transfer 
of  aU  authority  into  the  hands  of  Germany,  though  the 
population  IS  not  essentially  German.  The  claim  was 
also  made  for  the  early  grant  of  British  nationaHty  in 
the  territory  and  the  Union  to  such  settlers  as  had  not 
already  attamed  it. 

(5)  It  is  obvious  that  in  view  of  the  comparatively 
Wide  range  of  powers  thus  enjoyed  by  the  territory 
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some  difficulty  may  be  found  in  fitting  it  into  a  re-  Chapter 
formed  scheme  of  Union  Government,  especially  if  the  ' 
idea  of  unification  is  pressed.  Moreover,  even  assuming 
the  assent  of  Germany  and  the  League  of  Nations 
Council  to  annexation,  the  Union  has  further  projects 
of  expansion,  which  may  affect  the  proposal  to  unify. 

It  failed  to  secure  the  addition  of  Southern  Rhodesia 
despite  the  generous  offers  made  by  General  Smuts  who 
desired  in  the  difficult  times  of  1922  to  strengthen  his 
supporters  in  the  Union,  for  on  a  referendum  that  terri¬ 
tory  determined  to  remain  autonomous  under  respon¬ 
sible  government.  General  Hertzog  has  no  doubts  that 
in  the  future  Southern  Rhodesia,  with  Northern  Rho¬ 
desia  in  all  probability,  must  form  part  of  the  Union, 
and  one  of  his  ministers  has  already  suggested  that 
British  pohcy  in  central  Africa  should  be  made  to  har¬ 
monise  with  South  African  ideals  regarding  the  true 
relations  of  the  native  and  European  races.  ThisMonroe 
doctrine  for  South  Africa  was  naturally  repudiated  by 
the  British  Government,  and  Southern  Rhodesia  seems 
by  no  means  disposed  to  welcome  merger  in  the  pre¬ 
dominantly  Dutch  population  of  the  Union  with  its 
compulsory  bilinguahsm  in  official  life  and  its  repubh- 
can  sentiments.  The  two  areas,  however,  are  connected 
by  many  vital  interests,  and  in  1930  a  new  customs 
agreement  replaced  the  customs  union  which  formerly 
made  them  economically  one  area.  At  Ottawa  the 
agreements  made  by  South  Africa  expressly  excluded 
from  the  treatment  accorded  by  the  agreement  of  1930 
the  parts  of  the  Empire  with  which  they  were  con¬ 
cluded. 

The  Union  moreover  hopes  to  secure  the  control  of 
Basutoland  and  the  protectorates  of  Swaziland  and 
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Ckapter  Bechuanaland.  It  was  indeed  proposed,  wlien  tlie  Soutli 

_ !  Africa  Act,  1909,  was  passed,  that  these  territories 

should  be  handed  over  at  no  distant  date,  and  terms 
for  their  administration,  to  secure  native  interests, 
were  duly  imposed  in  a  schedule  to  the  Act,  and  pro¬ 
vision  made  that  these  conditions  could  not  be  varied 
save  by  a  reserved  bill  of  the  Union.  With  the  new 
doctrine  of  the  powers  of  the  Union  reservation  would 
be  meaningless,  and  the  treatment  of  natives  in  the 
Union  has  rendered  the  inhabitants  of  the  territories 
more  and  more  disinclined  to  fall  under  Union  rule,  nor 
does  it  seem  that  the  British  Government  has  any 
moral  right  to  abandon  control  of  these  areas  without 
the  assent  of  the  chiefs  and  people  so  far  as  they  are 
capable  of  expressing  their  views.  The  separation  of 
the  ofihces  of  Governor-General  and  High  Commissioner 
in  1930  was  obviously  necessary  when  the  Governor- 
General  became  merely  the  head  of  the  Union  Govern¬ 
ment,  since  it  would  have  been  unwise  to  place  hiTn  in 
a  position  where  the  wishes  of  the  Union  Government 
might  have  conflicted  with  his  duty  to  the  territories, 
and  the  British  Government  now  has  clear  and  inde¬ 
pendent  authority.^ 

^  R.  V.  Crewe-,  Sekgome,  Ex  parte,  [1910]  2  K.B.  576;  Sohhuza  II.  v. 

Miller  and  the  Swaziland  Corporation,  [1926]  A.C.  518;  Tshekedi  Khama 
T.  Raishosa,  [1931]  A.C.  784. 


CHAPTEE  XV 


THE  RULE  OF  LAW  AND  THE  EIGHTS  OF  THE 
SUBJECT 

True  to  the  British  tradition  the  Dominion  constitu-  Chapter 
tions,  even  those  of  the  federations  and  the  Union,  51: 
ignore  entirely  the  question  of  defining  the  rights  to  be 
enjoyed  by  subjects.  The  Commonwealth  constitution 
hmits  both  the  Commonwealth  and  the  States  in 
various  spheres,  but  it  essentially  acts  as  a  rule  in  the 
sense  of  allocating  the  sphere  of  government  to  one  or 
the  other,  not  in  that  of  exempting  the  subject  from 
control  by  either.  The  nearest  approach  to  recognition 
of  the  principle  of  a  definition  of  rights  is  the  declara¬ 
tion  that  the  Commonwealth  may  hot  estabhsh  a  re- 
hgion  nor  interfere  with  the  exercise  of  rehgion  nor 
impose  a  rehgious  test  for  emplojnnent  under  the 
Commonwealth.  No  attempt,  however,  was  made  to 
extend  this  principle  to  the  States,  although  in  fact 
they  did  not  contravene  any  of  these  principles.  The 
federations  and  the  Union  again  provide  for  internal 
freedom  of  trade,  and  the  Commonwealth  forbids  the 
differ ential  treatment  of  subjects  on  the  score  of 
residence  or  non-residence  by  the  States. 

(1)  The  Irish  Free  State,  however,  insists  on  a  full 
exposition  of  civil  rights.  It  grants  (i.)  liberty  of  the 

person;  trial  by  jury;  and  inviolabihty  of  the  domicile; 
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Copter  (ii.)  freedom  of  conscience  and  the  free  profession  and 
_ —  practice  of  religion;  (iii.)  freedom  of  expression  of 
opinion;  (iv.)  freedom  to  assemble  peaceably  and  with¬ 
out  arms;  (v.)  freedom  to  form  associations  for  pur¬ 
poses  not  opposed  to  pubhc  morahty,  and  (vi.)  the 
right  to  free  elementary  education;  while  (vii.)  it 
renders  all  the  lands,  mines,  minerals,  natural  resources, 
including  air  and  water  power,  franchises  and  royalties 
belonging  to  the  State  its  inahenable  property,  subject 
only  to  non-renewable  leases  for  not  more  than  ninety- 
nine  years.  But  these  rights  are  inevitably  subject  to 
the  legislation  of  the  State,  and  the  constitution  may 
be  altered  by  simple  Act,  so  that  in  fact  the  liberty  of 
the  person,  the  inviolability  of  domicile,  the  freedom 
to  assemble  and  express  opinions  and  form  associa¬ 
tions,  have  been  most  drastically  limited,  notably  by 
the  Public  Safety  Act,  1 927  ^  (which  ceased  to  operate  in 
1928),  and  by  an  Act  to  amend  the  Constitution  which, 
passed  in  1931  to  counter  the  danger  arising  from  the 
Irish  Repubhcan  Army,  was  suspended  in  operation  by 
Mr.  De  Valera’s  government.  Apart,  however,  from 
legislation  the  terms  used  in  the  constitution  are 
significant.  The  right  of  personal  Hberty  is  inviolable 
and  no  person  shah  be  deprived  of  it  except  in  accord¬ 
ance  with  law.  The  High  Court  or  any  judge  must 
examine  on  habeas  corpus  any  violation  of  hberty. 
But  “nothing  in  this  Article  contained  shall  be  in¬ 
voked  to  prohibit,  control,  or  interfere  with  any  act 
of  the  mihtary  forces  of  the  Irish  Free  State  during  the 
existence  of  a  state  of  war  or  armed  rebeUion”.  Again 
“the  jurisdiction  of  mihtary  tribunals  shah  not  be 

^  McBride,  [1928]  I.R.  451.  For  the  very  wide  discretion 

allowed,  ggg  y,  Hare  Park  Gamp  {Mil.  Gov.),  [1924]  2  I.R.  104. 
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extended  or  exercised  over  the  civil  population  save  Chapter 
in  time  of  war  or  armed  rebellion,  and  for  acts  com- 
mitted  in  time  of  war  or  armed  rebellion,  and  in 
accordance  with  the  regulations  to  be  prescribed  bj 
law.  Snch  jurisdiction  shall  not  be  exercised  in  any 
area  in  which  all  civil  courts  are  open  or  capable  of 
being  held,  and  no  person  shall  be  removed^  from 
one  area  to  another  for  the  purpose  of  creating  such 
jurisdiction.” 

(2)  The  Irish  doctrine  implicit  in  these  clauses  corre¬ 
sponds  ’well  with  the  traditional  rules  of  martial  law  in 
its  apphcation  to  the  Dominions.  There ’was  contro vers v 
over  the  question  "whether  it  should  be  required,  in 
order  to  oust  martial  law  jurisdiction,  that  '^all”  courts 
should  be  open,  but  the  narrower  view  prevailed,  w%ich 
is  in  accord  "with  the  spirit  of  the  decision  in  Marais^ 

Cases-  But  the  Irish  Courts^  have  held  firmly  to  the 
view  that  it  is  for  them  to  decide  at  what  point  they 
’will  cease  to  exercise  jurisdiction  and  allow  martial  law 
courts  to  act;  in  1923  hasty  legislation  was  necessary  in 
the  Free  State  because  the  courts  declined  to  hold  that 
the  country  was  any  longer  so  disturbed  as  to  oust  their 
jurisdiction  and  permit  detention  without  due  process 
of  law.  Where  the  courts  hold  that  a  state  of  war  exists 
they  will  not  intervene,  nor  is  a  martial  la’w  tribunal  a 
court  from  which  appeal  lies.^  It  is  merely  a  piece  of 
executive  machinery  for  the  combating  of  action 

^  An  injunction  against  removal  lies:  O' Boyle  v.  A.-G.,  [1929]  I.R.  558. 

2  [1902]  A.C.  109. 

3  R.  V.  StricMand,  [1921]  2  I.R.  317,  333;  B.  v.  Allen,  [1921]  2  I.R. 

241;  R.  {O'Brien)  v.  Minister  of  Defence,  [1924]  1  I.R.  32;  R.  [Childers) 

V.  Adjuiant-Ge7ieral  of  the  Provisional  Forces,  [1923]  1  I.R.  14,  whicli 
explains  Egan  v.  Macready,  [1921]  1  I.R.  265. 

Clifford  and  O'Sullivan,  In  re,  [1921]  2  A.C.  570;  Tilonlo's  Case, 

[1907]  A.C.  93,  461. 
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Copter  against  the  State,  with  which  when  it  is  exerted  to  the 
1_1  full  the  courts  cannot  attempt  to  interfere. 

On  the  other  hand,  acts  done  by  such  tribunals  have 
no  judicial  effect.  They  therefore  expose  the  persons 
who  took  part  in  them  to  liabihty  both  civil  ^  and 
criminal  if  their  deeds  have  exceeded  the  measures 
necessary  for  the  suppression  of  disorder.  English 
opinion  wavers  between  the  views  that  officers  and 
private  persons  wiU  be  held  justified  in  respect  of  any 
acts  they  reasonably  do  to  combat  insurrection  or  wide 
disorder  and  that  they  can  only  be  excused  in  respect 
of  necessary  acts.  The  issue  is  never  likely  to  be  decided 
fully ,  for  the  usual  plan  and  the  only  safe  procedure  is 
to  obtain  an  act  of  indemnity.  Not  since  1867  when  a 
New  Zealand  Act  of  indemnity  in  respect  of  the  sup¬ 
pression  of  the  Maori  rebelhon  was  disallowed  as  too 
wide  in  terms  has  any  measure  been  refused  assent  by 
the  Crown.  The  Natal  Act  of  1906,  which  authorised 
the  courts  to  regard  every  act  done  by  mihtary  or  civil 
officials  in  suppressing  the  native  revolt  as  done  in  good 
faith  and  legal,  though  private  persons  might  be  re¬ 
quired  to  prove  good  faith,  was  permitted  to  stand.  In 
the  Union  martial  law  has  been  exerted  with  much 
effect  to  deal  with  disorders  on  the  Rand,  in  1912  when 
British  forces  were  employed,  in  1914  and  1922  when 
the  defence  forces  of  the  Union  were  compelled  to  act 
with  great  vigour.  In  aU  these  cases  full  legislative  pro¬ 
vision  was  made  to  cover  the  action  taken.  In  1919, 
however,  when  Manitoba  was  the  scene  of  a  serious 
outburst  of  unrest,  the  Dominion  and  the  provincial 
governments  refrained  from  drastic  action  and  the 


s.c. 


PUMfs  V.  Eyrt  (1870),  L.R.  6  Q.B.  1;  Eebert  v. 
R.  145;  Higgins  v.  Willis,  [1921]  2  I.R.  386. 
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citizens  of  Winnipeg  succeeded  by  seK  help  in  crushing  Chapter 
the  strike,  without  bloodshed.  As  a  result  some  rather  I — 1 
drastic  accessions  were  made  to  the  criminal  code,  and 
the  Senate  has  persistently  refused  to  allow  the  clauses 
to  be  deleted  from  the  statute  book  as  it  beheves  that 
the  country  should  have  efiective  safeguards  especially 
against  ahen  agitators  or  even  British  immigrants  who 
seek  to  excite  disafiection  to  the  established  state  of 
government  in  the  Dominion. 

(3)  Thus  in  the  Dominions  in  general  it  has  been 
necessary  by  law  to  make  inroads  on  the  rights  which 
can  be  enjoyed  by  subjects,  and  to  strengthen  the 
common  law  provision  as  against  treason,  sedition,  and 
hke  ofiences.  The  same  causes  which  evoked  the  British 
legislation  of  1920  to  confer  emergency  powers  on  the 
executive  have  resulted  in  the  enactment  being  copied 
overseas,  and  in  some  cases  even  stronger  terms  have 
been  included.  Much  indignation  was  expressed  in  New 
Zealand  in  1932  because  the  ministry  not  merely 
adopted  the  British  Act  but  omitted  the  safeguarding 
clauses  against  the  right  to  impose  compulsory  work 
on  members  of  the  public  or  to  introduce  any  form  of 
military  conscription.  How  far  matters  have  gone  in 
the  Free  State  has  already  been  noted.  The  legislation 
of  1931  set  up  military  tribunals  with  power  even  to 
increase  penalties  provided  by  law,  and  exempt  from 
appeal.  It  authorised  the  government  to  place  a  ban 
on  associations  deemed  to  be  hostile  to  it,  and  to  make 
membership  a  criminal  offence;  it  placed  in  certain 
cases  the  onus  of  establishing  innocence  on  the  accused, 
and  it  gave  power  to  secure  the  suppression  of  the 
opposition  press.  No  doubt  these  powers  were  not  likely 
to  be  seriously  abused,  but  they  resulted  in  refusals  of 
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Copter  the  accused  to  recognise  the  courts  and  their  rather 

-  drastic  punishment.  Other  legislation  protected  juries 

by  preventing  the  making  known  of  their  names.  As 
has  been  said,  the  measures  were  denounced  by  Mr.  De 
Valera’s  Government  and  suspended  in  operation. 

In  South  Africa  the  most  recent  limitations  of  free¬ 
dom  have  been  connected  with  the  determination  to 
repress  the  growth  of  native  unrest.  The  action  taken 
is  the  necessary  concomitant  of  the  legislation  intended 
to  widen  the  European  franchise  and,  in  the  words  of  a 
Dutch  pastor,  to  secure  thus  aid  m  keeping  the  natives 
in  their  place  of  inferiority  in  state  and  church.  An  Act 
of  1914  gave  wide  powers  to  magistrates  to  forbid  pub- 
hc  meetings,  but  in  1930  this  was  felt  insufficient  on  the 
ground  that  it  did  not  authorise  them  to  forbid  a  meeting 
which,  though  likely  to  excite  racial  feehng,  was  not 
expected  to  lead  to  deeds  of  violence,  and  that  it  did 
not  prevent  an  agitator  from  attending  a  meeting  and 
mflaming  passions  by  his  address.  The  Parhament 
therefore  gave  power  to  the  Minister  of  Justice  to  for¬ 
bid  the  holding  of  any  meeting  in  any  defined  area  for  a 
defined  period  and  to  forbid  any  person  from  attending 
that  meeting,  if  he  believes  that  hostility  might  be 
engendered  between  the  European  and  non-European 
mhabitants.  Moreover,  the  Governor-General  in  Coun¬ 
cil  may  prohibit  the  dissemination  of  pubhcations  likely 
to  engender  such  feeling,  though  an  appeal  to  the 
courts  is  given  as  to  whether  any  publication  would 
naturally  have  such  a  result.  The  Minister  may  also 
prohibit  the  presence  of  a  person  in  any  defined  area 
if  he  thinks  his  presence  there  may  engender  such 
hostihty .  Contravention  of  the  Act  is  a  crime  involving 
the  possibility  of  deportation  in  the  case  of  persons 


THE  GOVERNMENT  OF  THE  DOMINIONS  385 


born  outside  tbe  Union.  liiecessary  as  tte  measure  may 
be  from  tbe  point  of  view  of  maintaining  racial 
supremacy,  it  is  impossible  not  to  recognise  tbe  force 
of  tbe  arguments  brought  against  it  by  tbe  opposition 
as  a  debberate  effort  to  prevent  tbe  expression  of 
native  or  coloured  opinion  on  issues  vitally  affecting 
tbem.  Wbetber  sucb  suppression  is  tbe  wisest  line  of 
pobcy  is  a  matter  on  wbicb  only  experience  can  render 
an  opinion  of  value.  But  tbe  whole  measure  is  one 
more  sign  that  growing  social  unrest  throughout  tbe 
Dominions  is  increasing  tbe  difficulty  of  recognising  as 
widely  as  formerly  tbe  bberty  of  the  subject.  Freedom 
of  speech  is  always  regulated  by  tbe  law  of  bbel,  and 
in  tbe  case  of  attacks  on  the  government  tbe  crime  of 
seditious  bbeU  in  one  form  or  another  is  recognised  in 
aU  tbe  jurisdictions.  Tbe  Commonwealth  of  Australia 
was  compelled  by  tbe  violence  of  tbe  strikes  in  tbe 
ports  to  resort  to  drastic  legislation,  part  of  wbicb  in¬ 
volving  tbe  deportation  of  persons  on  tbe  determina¬ 
tion  of  a  minister  was  ruled  by  tbe  High  Court  to  be 
impossible  of  support  in  law.^ 

It  is  of  course  a  maxim  of  Engbsb  law  that  aU  sub¬ 
jects  are  bound  to  assist  tbe  authorities  in  suppressing 
disorder,  and  tbe  same  doctrine  is  found  in  Quebec 
and  tbe  Union  of  South  Africa.  In  tbe  Irish  Free  State 
a  Volunteer  Division  of  tbe  State  army  has  constituted 
itself  as  a  safeguard  for  tbe  opposition.  All  tbe  more  is 

^  The  Montreal  trials  (i2.  v.  Engdahl  et  ol.;  B.  v.  Chalmers  et  aL)  in 
1931  {Can.  Bar  Review,  ix.  756-61)  show  the  risk  from  this  source  to 
individual  liberty. 

^  Walsh  and  Johnson,  Ex  parte;  Yates,  In  re  (1925),  37  C.L.E.  26. 
The  Crimes  Act,  1932,  allows  deportation  of  members  of  unlawful 
associations,  declared  so  by  the  High  Court  or  a  State  Supreme  Court, 
their  arrest  without  warrant,  and  disqualification  from  voting. 
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Copter  it  incumlDent  on  officers  of  the  Crown  to  render  mutual 
1_1  aid,  and,  while  imperial  military  forces  are  normally 
not  now  present  in  the  Dominions,  naval  forces  if 
available  are  at  the  disposal  of  Dominion  governments 
to  repress  disorder  beyond  the  power  of  local  means  to 
subdue.  In  the  1932  riots  in  New  Zealand  local  volun¬ 
teers,  naval  ratings,  and  pohce  co-operated  to  repress 
senseless  and  destructive  manifestations  by  strikers,  and 
at  the  Governor’s  request  the  Dragon  was  sent  to  New¬ 
foundland  to  counter  the  rioting  against  Sir  R.  Squires. 

In  the  case  of  the  Commonwealth  it  is  definitely 
enacted  that  it  shall  protect  the  States  against  invasion, 
and  on  the  application  of  the  domestic  government  of 
the  State,  against  domestic  violence.  The  obligation  is 
clear  in  law,  but  it  is  one  of  imperfect  obligation  mani¬ 
festly  not  being  suited  for  legal  enforcement,  and  in 
point  of  fact  the  Commonwealth  has  asserted  its  right 
to  consider  whether  or  not  in  fact  the  circumstances 
demand  intervention  by  armed  force.  In  the  case  of 
Canada  the  use  of  the  nhlitary  forces  can  be  secured 
from  the  Dominion  through  the  application  of  the 
province  backed  by  its  Attorney-General,  but  that  the 
provinces  shall  not  rely  unduly  on  this  source  of  strength 
and  therefore  neglect  their  duty  of  securing  adequate 
police  forces  the  rule  is  enacted  that  the  province  must 
undertake  to  pay  the  cost  of  the  force  employed. 

(4)  The  subject  is  protected  as  in  the  United  King¬ 
dom  against  illegal  taxation  by  the  action  of  the  courts. 
They  have  decided  sometimes  as  in  England  that  the 
mere  passing  of  resolutions  by  one  house  of  Parliament 
is  no  ground  for  raising  money  from  the  taxpayer/  so 

1  Stevenson  t.  R.  (1865),  2  W.W.  &  A’B.L.  143;  contrast  for  the 

Commonwealth  Colonial  Sugar  Refining  Go,  y.  Irving^  [1906]  A.C.  360. 
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that  it  has  been  necessary  to  provide  by  legislation  for  Copter 

the  raising  of  customs  duties  before  the  legislation  im-  - 

posing  the  whole  tarifi  is  finally  adjusted.  It  is  no  doubt 
the  case  that,  if  the  illegal  legislation  of  Tasmania  had 
been  placed  before  the  courts,  it  would  have  been  held 
invalid  so  far  as  it  imposed  taxation.  As  regards  the 
right  of  the  executive  to  raise  money  by  attaching  con¬ 
ditions  of  payment  for  licences  to  do  acts  which  may 
be  performed  only  under  licence,  the  Dominion  courts^ 
have  ruled  as  in  England  that  this  is  taxation  without 
Parhamentary  authority,  unless  the  power  to  Hcense 
definitely  includes  that  to  levy  a  sum  for  hcensing.  The 
right  of  the  subject  to  prevent  expenditure  without  due 
Parhamentary  sanction  is  less  easy  to  enforce,  for  no 
individuaP  has  a  locus  standi  in  the  matter,  but  it  is 
clear  that,  while  an  injunction  against  expenditure  may 
not  be  obtainable,  yet  the  moneys  illegally  paid  may 
prove  to  be  recoverable  from  the  payee  in  a  suitable 
form  of  action.®  The  taxpayer  is  also  protected  by  the 
rule  that  no  ministry  can  conclude  a  contract  which 
will  bind  Parhament  to  provide  money;  the  impHcation 
in  any  contract  is  that  it  is  subject  to  Parhamentary 
approval  if  it  involves  payments,*  and  in  the  Common¬ 
wealth  it  has  even  been  held  very  dxasticahy  by  the  High 
Court  that  it  is  not  enough  to  vahdate  a  contract  that 
later  on  an  appropriation  is  passed  by  the  legislature.® 

^  Commonwealth  v.  Colonial  Combing,  etc.  Co.  (1922),  31  G.L.R.  421; 

A.-G.  V.  Wilts  United  Dairies,  Ltd.  (1922),  91  L.T.  Iv.B.  897;  Brochlehanh, 

Ltd.  V.  R.,  [1925]  1  K.B.  52. 

^  Dalrymple  v.  Colonial  Treasurer,  [1910]  T.P.  272. 

^  Auckland  Harbour  Board  v.  R.,  [1924]  A.C.  318;  Mackay  y  .A.~G. 
far  British  Columbia,  [1922]  1  A.C.  457. 

^  Commercial  Cable  Co.  v.  Newfoundland  Government,  [1916]  2  A.C. 

601;  Troops  in  Gape  Breton  Reference,  [1930]  S.C.R.  554. 

^  Commonwealth  y.  Colonial  Ammunition  Co.-  (1923),  34  C.L.R-.  198; 
cf.  Kidman  y.  Commonwealth  (1925),  37  C.L.R.  233. 
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THE  FOREIGN  RELATIONS  OF  THE  DOMINIONS 

Chapter  We  Eave  already  seen  that  the  Dominions — excluding 
Newfoundland — are  for  many  purposes  sovereign  in¬ 
ternational  states,  though  of  a  special  kind  in  view  of 
the  integral  relations  which  they  still  retain  with  the 
United  Kingdom.  But  for  most  purposes  they  are  glad 
to  avail  themselves  of  the  British  services  as  the  most 
effective  and  cheapest  method  of  dealing  with  inter¬ 
national  affairs,  and  their  own  activity  is  minor  in 
character. 

(1)  Foreign  relations  in  each  Dominion  are  dealt 
with  by  a  special  Department,  the  tendency  being  for 
the  Prime  Minister  to  keep  the  issues  in  his  own  hands. 
The  reason  for  this  is  that  the  Prime  Minister  is  speci¬ 
ally  charged  with  imperial  relations  as  a  member  of  the 
Imperial  Conference,  and  that  it  is  on  foreign  affairs 
that  such  relations  are  constant  and  pressing.  The  con¬ 
trol  exercised  over  the  ministry  by  Parbament  is  per¬ 
haps  less  close  than  in  domestic  issues.  The  latter  are 
vital  to  members  and  with  them  they  are  familiar.  But 
foreign  affairs  are  studied  by  only  a  handful  of  poli¬ 
ticians,  and  the  Commonwealth  Parhament  has  shown 
a  most  remarkable  indifference  to  all  such  q[uestions. 
More  interest  exists  in  Canada,  as  a  result  of  proximity 
to  the  United  States  and  greater  touch  with  European 
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currents  of  opinion;  but  in  the  other  Dominions,  save 

tbe  Irish  Free  State,  external  afiairs  bulk  little  in  the  - 

popular  estimation.  But,  as  in  tbe  United  Kingdom, 
since  tbe  treaties  of  peace  were  submitted  for  tbe  ap¬ 
proval  of  Parbament  before  ratification,  tbe  tendency 
bas  been  for  every  important  treaty  to  be  submitted 
to  tbe  Dominion  Parbaments  for  approval.  There  is  no 
absolute  rule.  In  minor  matters  tbe  executive  govern¬ 
ment  can  act,  if  it  does  not  impose  any  positive  obbga- 
tion  afiecting  existing  law.  If  any  change  of  law  is 
necessary,  tbe  Dominion  Parbament  must  be  asked  to 
make  that  change  before  assent  to  ratification  is  ex¬ 
pressed.^  In  Canada  tbe  demand  that  Parbament  should 
be  consulted  on  ab  treaties  bas  been  raised  but  not 
seriously  pressed.  On  tbe  other  band,  it  bas  been  in¬ 
sisted  repeatedly  that  anjrtbing  which  might  involve 
tbe  Dominion  in  risk  of  war  must  go  before  Parbament. 

In  tbe  same  way  tbe  doctrine  is  accepted  by  both  sides 
in  Canada  that  a  declaration  of  war  ought,  if  not  pre¬ 
ceded  by  Parbamentary  approval,  to  mean  that  Parba¬ 
ment  sbsll  be  summoned  and  its  assent  secured  before 
any  active  assistance  is  given  to  tbe  Empire.  Tbe  much 
more  drastic  question  whether  there  should  be  a  refer¬ 
endum  in  the  form  of  a  general  election  on  tbe  subject 
as  proposed  by  Mr.  Meigben  has  never  been  answered. 
Clearly  it  would  mean  in  practice  that  Canada  could 
not  be  expected  to  render  any  efiective  aid  in  war.  Tbe 
Irish  Free  State  constitution,  which  negates  impbca- 
tion  in  active  bostbities  without  the  assent  of  Parba¬ 
ment  except  in  case  of  invasion,  is  content  to  leave  tbe 
issue  to  Parbament  without  suggesting  a  referendum, 

^  If  legislation  is  not  essential,  only  the  lower  house  need  assent: 

Keith,  Journ.  Comp.  Leg.  xi.  252,  253;  xii.  295,  296. 
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In  this  condition  of  public  indifference  to  any  foreign 
issues  which  do  not  immediately  touch  the  interests  of 
the  Dominion,  it  is  inevitable  that  Dominion  foreign 
pohcy  should  be  mainly  negative,  or  should  consist  in 
accepting  the  views  of  the  British  Government  where 
these  do  not  mean  involving  the  Dominions  in  any 
responsibilities.  The  attitude  of  the  Dominions  at  the 
Imperial  Conference  of  1926  to  the  Locarno  Pacts 
illustrates  admirably  the  real  attitude;  the  govern¬ 
ments  applauded  the  step  taken  which  engaged  the 
British  Government  in  the  obligation  to  defend  the 
frontier  between  France,  Belgium,  and  Germany,  but 
exempted  the  Dominions  from  obligation  unless  they 
dehberately  accepted  it,  but  not  one  Dominion  actually 
did  accept  the  obhgation.  Similarly  the  Dominions 
adopted  a  purely  negative  attitude  to  the  ingenious 
plan  of  1924  for  strengthening  the  Covenant  of  the 
League  so  as  to  avoid  the  possibihty  of  war.  One  and 
all  feared  that  some  obhgation  might  be  involved,  and 
the  idea  that  the  immigration  issue  might  be  brought 
into  international  discussion  completed  their  deter¬ 
mination  to  oppose.  Even  in  the  minor  case  of  the  grant 
of  financial  assistance  to  any  power  unjustly  attacked, 
Canada  would  not  dream  of  accepting,  though  Austr aha 
and  the  Irish  Free  State  were  more  generous.  In  the 
great  disarmament  conferences  at  Washington  in  1921 
and  at  London  in  1930,  as  weU  as  in  the  efforts  made  at 
Geneva  on  the  same  account,  the  Dominions  have  been 
content  to  act  formahy  in  accordance  with  the  British 
lead;  the  attraction  to  save  their  resources  by  allowing 
armaments  to  be  reduced  to  a  nominal  basis  has  irre¬ 
sistibly  led  to  acceptance  of  the  view  that  the  British 
Government  and  pubhc  should  bear  the  burden  of 
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safeguarding  the  commerce  of  the  Empire  and  the 

integrity  of  all  British  territory,  though  New  Zealand  - 

has  generously  contributed  to  the  share  of  the  Do¬ 
minions  in  the  Singapore  base  project,  which  of  course 
is  virtually  devised  for  the  Dominions.  In  reparations 
at  The  Hague  in  1930  and  at  Lausanne  in  1932  the 
leadership  has  been  British,  and  the  Union  alone  was 
able  to  refuse  the  ofier  of  British  concessions  as  to 
repayment  of  war  debt  in  1931-32. 

(2)  Direct  diplomatic  representation  achieved  by 
the  Irish  Free  State  in  Washington  in  1924  has  been 
extended  by  the  Free  State  to  Paris,  to  Berlin,  and  to 
the  Vatican  City,  while  in  1931-32  arrangements  were 
made  for  appointing  a  Minister  to  Belgium,  the  office 
to  be  combined  with  that  of  Minister  to  France.  The 
Dominion  of  Canada  decided  on  a  similar  course  in 
1926,  and  proceeded  to  appoint  Ministers  to  Paris  and 
Washington;  this  was  followed  by  a  like  appointment 
to  Tokyo;  the  Union  of  South  Africa  has  made  appoint¬ 
ments  to  The  Hague,  Rome,  and  Washington.  In  all 
cases  the  points  selected  are  deemed  of  special  import¬ 
ance  on  pohtical  and  economic  grounds,  and  the  exten¬ 
sion  of  representation  in  all  cases  is  dependent  on  the 
decision  whether  the  cost  involved  is  likely  to  be  repaid 
by  the  results  achieved.  The  foreign  governments  con¬ 
cerned  have  reciprocated:  the  United  States  in  1927 
sent  Ministers  to  Ottawa  and  Dublin;  France  in  1928 
despatched  an  envoy  to  Ottawa;  Tokyo  followed  suit 
in  1929,  and  in  that  and  the  following  year  the  Nether¬ 
lands,  the  United  States,  and  Italy  sent  Ministers  to 
the  Union;  a  Papal  Nuncio  reached  Dublin  in  1930,  to 
be  followed  later  in  the  year  by  Ministers  from  France 
and  Germany. 


392  CONSTITUTIONAL  LA  W  OF  BRITISH  DOMINIONS 


Chapter  Consular  representation  lias  been  slower  of  develop- 
— .■  ment,  tbe  Britisb  consular  service  being  sufficient  for 
most  needs.  Friction  over  tbe  recognition  of  Irish  Free 
State  passports,  which  did  not  state  that  the  bearer 
was  anything  save  a  citizen  of  the  Free  State — ^not 
therefore  necessarily  a  British  subject — Whelped  to  bring 
about  in  1930  the  creation  by  the  Irish  Free  State  of 
a  Consul-General  to  the  United  States,  and  in  1931 
Consuls  were  placed  under  his  control  at  New  York  and 
Boston  as  ports  of  entry  of  immigrants.  In  1932  an 
appointment  was  made  at  Paris.  The  Union  in  1930 
marked  its  sense  of  the  closeness  of  its  relations  with 
Portuguese  East  Africa  by  the  appointment  of  a 
Consul-General  there.  In  view  of  the  Convention  of 
1928  regarding  railway  rates  and  the  supply  of  native 
labour,  the  interests  of  the  territories  are  inextricably 
interwoven. 

In  arranging  diplomatic  representation  the  normal 
procedure  is  for  the  British  Government  to  ascertain 
that  the  foreign  power  concerned  is  wilhng  to  accept, 
and  is  prepared  in  return  to  accredit  an  envoy,  for 
naturally  it  is  a  rather  undignified  position  for  a  Do¬ 
minion  to  be  represented  at  a  Court  which  regards  it 
of  too  small  account  to  reciprocate  representation.  The 
Minister  is  then  accredited  by  the  King  by  a  letter  of 
credence,  which  is  normally  issued  through  the  Foreign 
Secretary,  but  in  the  Irish  Free  State  is  issued  by  the 
Ministry  of  External  Affairs.  The  Munster  is  then 
received  in  the  foreign  state  in  the  same  manner  as 
Ministers  from  other  countries.  Conversely  the  letter  of 
credence  from  a  foreign  state  is  addressed  to  the  King, 
but  is  presented  to  the  Governor-General  as  represent¬ 
ing  the  King  personally.  Foreign  Ministers  receive  in 
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the  Dominions  the  same  imrmmities  as  are  accorded  in 

the  United  Kingdom  under  English  views  of  diplo-  - 

matic  prmleges  under  international  law.  These,  of 
course,  are  denied  to  persons  not  recognised  as  diplo¬ 
matic  envoys,  such  as  trade  representatives  of  Russia: 
so  in  the  United  Kingdom  it  required  a  special 
agreement  to  accord  diplomatic  status  to  such  repre¬ 
sentatives. 

The  relation  between  the  British  representative  at  a 
foreign  Court  and  Dominion  representatives  is  parallel 
to  that  of  the  British  and  Dominion  Governments.  The 
latter  are  bound  to  consult  one  another  in  treaty 
matters,  and  accordingly  the  representatives  must  keep 
in  touch,  though  on  a  basis  of  complete  equality.  It  is 
significant  that  when  the  incident  of  the  sinking  of  the 
vessel  Tm  Ahne  took  place  in  1929  both  the  British 
Ambassador  and  the  Canadian  Minister  took  up  the 
matter  with  the  United  States,  until  it  became  clear 
that  Canada  was  essentially  interested  owing  to  the 
vessel  being  Canadian,  and  then  the  IVIinister  assumed 
the  burden  of  negotiation,  the  British  Government 
being  duly  informed,  as  the  incident  involves  issues  of 
importance  to  aU  British  subjects  and  shipping.  It  may 
be  noted,  with  regard  to  the  many  attacks  made  in 
Canada  in  pre-war  days  on  the  slow  progress  of  British 
diplomacy,  that  the  incident  was  still  unsettled  in 
1932.^  Canada  is  not  the  only  Dominion  to  learn  by 
experience  that  diplomacy  is  not  a  matter  in  which  any 
power  can  expect  to  have  its  own  way.  There  seems  no 
doubt  that  the  system  of  free  intercourse  and  consulta- 

^  A  fresli  incident  took  place  in  1931,  the  master  of  the  Josephine  K. 
being  killed  by  a  shot  from  a  United  States  cutter,  alegedly  in  the 
twelve-mile  limit  from  the  American  coast,  widle  engaged  in  liquor  traffic. 

Canada  protested:  Canadian  Annual  Review,  1930-31,  pp.  362,  363. 
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Chapter  tioa  is  fax  more  calculated  to  eniance  the  value  of 
— :  Dominion  lepresentation  than  would  be  an  effort  to 
remain  aloof.  No  Dominion  can  seriously  compare  as 
yet  with  the  United  Kingdom  as  a  great  force  in  inter¬ 
national  politics. 

Where  the  Dominions  do  not  care  to  be  represented, 
they  may  use  British  diplomatic  machinery.  This  can 
be  done  through  the  Foreign  Office  or  direct  by  re¬ 
quests  to  the  legations  and  embassies.  In  the  latter  case 
the  British  representative  is  now  permitted,  in  accord¬ 
ance  with  the  request  of  the  Dominions  at  the  Imperial 
Conference  of  1930,  to  act  without  prior  authorisation 
from  the  Foreign  Secretary  in  matters  of  routine 
character  and  minor  importance.  In  other  issues,  and 
of  course  where  the  proposed  action  seems  to  affect 
British  interests,  he  must  take  the  instructions  of  the 
Foreign  Office,  to  which  he  is  responsible  for  due  safe¬ 
guarding  of  the  primary  duty  of  securing  British 
interests.  But  the  legations  and  the  consular  service  are 
under  clear  instructions  to  assist  as  far  as  possible 
Dominions  in  their  political  and  economic  interests. 

(3)  The  most  formal,  if  not  necessarily  the  most  im¬ 
portant,  part  of  the  duties  of  Dominion  representatives 
abroad  is  to  negotiate  and  conclude  treaties.  The  mode 
of  procedure  intEese'casesnEai'Sready  been  indicated. 
The  normal  course  is  to  use  Foreign  Office  machiaery, 
and  to  secure  a  full  power  to  sign  from  the  King  under 
the  Glreat  Seal  of  the  Realm,  but  in  the  case  of  the 
Free  State  the  Irish  seal  is  used.  Ratification  is  ex¬ 
pressed  in  like  manner,  either  by  the  King  with  the  use 
of  the  Great  Seal  or  by  His  Majesty  with  the  use  of 
the  Irish  seal.  But  in  either  case  the  responsibility  for 
advising  ratification  is  the  same,  and  rests  on  the 
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Dominion  Government.  Tliat  Government  again  is  C^^er 
formally  responsible  for  tbe  decision  of  tlie  question 
wbetber  or  not  tbe  matter  is  one  wMcIl  can  be  disposed 
of  without  requiring  tbe  formal  assent  of  Parbament, 
or  whether  it  must  be  so  approved.  It  isT^course,  the 
Dominion  Government  which  must  know  whether 
there  is  any  legal  obstacle  to  giving  efiect  to  the  treaty 
by  executive  action  which  necessitates  legislation,  or 
whether  the  matter  is  so  important  that  it  must  ask 
Parhament  for  formal  approval.  It  is  interesting  to  note 
that  in  the  controversy  over  the  financial  issues  between 
Mr.  De  Valera  and  the  British  Government  stress  was 
laid  by  the  former  on  the  view  that  Parhament  had 
never  been  asked  to  approve  the  payments  made  or 
the  agreements  entered  into  in  1923  and  1926,  and  by 
the  latter  on  the  undoubted  fact  of  the  discussion  of 
the  agreements  in  Parhament  and  the  upholding  of  the 
action  of  the  Government  by  the  Dail  Eireann. 

Apart  from  the  activity  of  the  Dominion  representa¬ 
tives  at  foreign  courts,  treaties  have  constantly  to  be 
negotiated,  signed,  and  ratified  for  the  Dominions  by 
envoys  specially  appointed,  the  procedure  in  the  issue 
of  the  necessary  instruments  being  as  described  above. 

Thus  the  treaty  beWeen  the  Union  and  Germany  was 
signed  at  Pretoria  on  September  1,  1928,  by  a  Union 
minister  under  special  authority,  and  bn  September  11 
was  signed  there  the  Convention  between  theJUnion 
and  Portugal  regarding  relations  with  Mozambique.  Or 
the  matter,  if  not"tod"Brmair£5ay"&e  arrang^n)y  an 
exchange  of  notes  between  the  Prime  Minister  and  the 
Consul-General,  as  in  the  case  of  the  modus  vivendi 
between  New  Zealand  and  Japan  of  July  24,  1928,  or 
between  the  External  Department  of  the  Union  and 
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Ciaptei  the  German  Consul-General  in  1930  as  to  registration 
— :  of  patents,  etc.  Frequently  the  business  is  managed 
through  the  British  Minister  to  the  foreign  power 
specially  instructed  for  the  purpose,  as  in  the  case  of 
the  extradi^n  convention  of  January  20,  1932,  with 
Portugal. 

There  are,  of  course,  much  more  important  matters 
in  which  the  Dominions  are  concerned.  They  now  are 
parties  to  the  great  international  treaties,  and  for  that 
purpose  the  procedure  now  adopted  is  the  signature  of 
these  treaties  by  delegates  with  special  powers  to  act 
for  each  Dominion.^  The  Imperial  Conference  of  1926 
left  open  the  question  of  the  mode  of  procedure,  sug¬ 
gesting  that  a  single  delegation  representing  the  whole 
of  the  Commonwealth  might  be  preferred,  but  the 
present  system  is  clearly  estabhshed  and  is  not  likely 
to  be  departed  from.  It  applies  even  to  cases  where  the 
Empire  must  act  as  a  whole,  as  in  the  Tifiaty  of  London , 
^9|^  There  is  nothing  in  such  cases  to  show  the  fact 
that  umty  of  action  is  imperative.  The  whole  matter 
depends  on  considerations  of  necessity  from  the  point 
of  view  of  foreign  powers  which  clearly  cannot  in  some 
matters  accept  the  dissociation  of  the  Dommions  from 
the  United  Kingdom.  In  such  cases  ratification  as  well 
as  signature  for  the  whole  of  the  Empire  is  essential,  a 
fact  which  may  delay  ratification  as  in  that  case  until 
the  last  of  the  Dominions  has  found  time  to  act  and  to 
obtain  Parhamentary  approval  for  ratification.  It  is 
not  necessary  even  that  ratification  should  be  ex¬ 
pressed  in  one  instrument;  in  that  case  separate  instru- 

ciLaracter  of  sucli  treaties  as  distinct  from  tlie  old  type  of 
Britisli  Empire  treaties  is  noted  in  the  decision  on  Radio  Communication 
in  Canada,  [1932]  A.C.  304.  - - — “ — ^ 
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ments  were  preferred,  and  the  Irish  Free  State  will  in  Cliapter 

future  use  its  own  seal  on  such  documents.  Similarly  _ _ 

the  settlement  reached  in  1932^s  tq^the  treatment  of 
the  war^mparations  due  from  Germany  was  signed 
by  the  Dominion  delegates,  „^^d  their  ratification  was 
to  be  accorded  in  the  same  manner  as  the  British,  if 
the  necessary  conditions  for  bringing  the  Lausanne 
treaty  into  operation  could  be  fulfilled. 

In  all  matters  of  negotiation  it  is  an  obligation  im¬ 
posed  by  the  Imperial  Conference  on  the  United  King¬ 
dom  and  the  Dominions  alike  to  engage  in  consultation 
in  advance  of  action,  so  that  no  part  of  the  Empire 
may  negotiate  without  letting  the  other  parts  know,  so 
that  they  may  propose  combined  action  or  at  least  may 
be  able  to  make  representations  and  to  endeavour  to 
safeguard  their  interests(Thus,  when  in  1928  the  Union\ 
gave  Germany  a  promise  not  to  accord  any  preferences  ; 
to  the  United  Kingdom  or  the  Dominions  without;- 
extending  them  to  Germany,  the  British  Government  \ 
was  informed  in  advance  of  the  intention  and  was  able 
to  point  out  the  difficulties  that  might  arise,  but  the'^ 
Union,  as  it  was  clearly  entitled  to  do,  persisted  in  the 
course  set.  There  is,  of  course,  nothing  to  enforce  the 
obhgation  save  the  agreement  at  the  Conferences,  first 
reached  in  1923,  re-asserted  and  strengthened  in  1926, 
and  homologated  in  1930,  but  these  concurrences  are 
essentially  of  the  type  which  places  a  moral  obhgation 
of  the  highest  quality  on  each  of  the  Governments  of 
the  Commonwealth.  That  the  British  Government  has 
ever  failed  in  this  respect  since  1926  has  not  so  far  been 
suggested  by  any  Dominion. 

In  addition  to  formal  treaties  negotiated  under  full 
powers,  it  has  long  been  recognised  that  the  Dominions 
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Chapter  can,  if  they  please,  conclude  more  informal  agreements 
— :  direct  witii  foreign  governments.  In  theory,  as  laid  down 
by  the  Imperial  Conference  of  1923,  these  should  deal 
with  questions  of  technical  or  at  least  minor  im¬ 
portance,  but  the  most  famous  of  all  was  the  recipro¬ 
city  agreement  of  1911  between  the  United  States 
and  Canada,  which  embodied  a  principle  so  important 
as  to  bring  about  a  Parliamentary  impasse  through  the 
obstruction  of  the  opposition,  and  to  lead  to  the  down¬ 
fall  of  the  administration  at  the  general  election  en¬ 
suing.  Sir  W.  Laurier  had  been  led  on  to  this  measure 
by  the  success  of  his  earlier  informal  negotiations  with 
Germany  and  Italy.  Need  for  informal  action  was  abro¬ 
gated  by  the  doctrine  effectively  asserted  in  1923  that 
a  treaty  affecting  Canada  could  be  signed  for  Canada 
by  a  Canadian  delegate  without  a  British  colleague, 
and  there  are  obvious  advantages  in  securing  that 
measures  are  embodied  in  treaties  which  involve 
definite  and  well-understood  obligations  in  Heu  of  mere 
governmental  accords,  which  suffice  toi  &  modus  vivendi. 

Indirectly ,  obhgations  can  still  be  placed  on  Dominion 
nationals  by  British  action  without  Dominion  con¬ 
currence.  The  right  to  exercise  extra-territorial  juris¬ 
diction  belongs  to  the  King  on  the  advice  of  the  British 
Government,  and  thus  his  renunciation  on  that  advice 
alone  of  such  jurisdiction  as  regards  Albania  in  1926 
and  his  similar  action  in  1923  and  1928  as  regards  the 
Tangier  Zone  of  Morocco  deprived  British  subjects 
resident  in  the  Dominions  or  nationals  thereof  of  the 
rights  formerly  enjoyed  in  this  regard,  and  placed  them 
under  control  of  the  Albanian  courts  and  the  Mixed 
Court  set  up  in  Tangier.  This  position  is  on  a  par  with 
the  fact  that  by  declaring  war  with  Afghanistan  at  any 
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time  tiie  British  GoYermnent  could  without  Doniiiiioii 
action  place  Britisli  subjects  in  the  position  of  alien 
enemies  as  regards  that  territory. 

Benefits  are  still  regularly  provided  for  in  British 
treaties,  despite  the  Irish  Free  State  doctrine  that  this 
is  unconstitutional  without  Dominion  signature  of  the 
treaty  concerned,  i  Thus  in  the  treaty  with  Hayti  of 

Article  10  to  accede”"" 
to  the  treaty  for  any  Dominion  or  India  and  to  with¬ 
draw  separately  if  accession  has  been  notified.  Article 
11  stipulates  further  for  most  favoured  nation  treat¬ 
ment  in  Hayti  for  goods  the  produce  or  manufacture 
of  any  Domimon,  so  long  as  that  Dominion  accords 
such  treatment  to  Haytian  good^  Apparently  also  it 
is  still  the  intention  that  under  the  treaty  British  sub¬ 
jects/  despite  the  fact  that  they  are  nationals  of  or 
resident  in  a  Domimon  which  has -not  accepted  the 
treaty,  shall  be  entitled  to  the  privileges  provided  in 
it,  as  regards  commerce  and  navigation,  the  carrying  on 
of  business  or  profession  or  occupation,  residence,  and 
the  acquisition  and  disposal  of  property.  It  must  be 
doubted  ^  whether  this  claim  will  remain  possible  to 
maintain  with  the  development  of  Dominion  national¬ 
ities,  and  it  has  been  negated  in  the  Russian  agreement 
of  1930. 

In  the  treaties  of  the  Dominions  and  the  United 
Kingdom  alike  there  is  involved  in  the  view  of  the 
British  Government  that  domestic  arrangements  be¬ 
tween  parts  of  the  Empire  are  not  matters  which  fall 
within  the  scope  of  the  most  favoured  nation  clause  in 

Canada  in  the  Halibut  Treaty  of  1923  and  Germany  in  its  Patents 
Agreement  of  1930  with  the  Union  dealt  with  nationals  and  residents. 

^  Keith,  Journ.  Comp.  Leg.  xii.  293,  294. 
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Chapter  commercial  treaties.  Tlie  doctrine  that  such  arrange- 

_ ments  must  not  be  regarded  by  foreign  States  as 

matters  of  which  they  can  take  cognisance  was  fought 
out  by  Canada  and  Germany  on  the  occasion  of  the 
first  preferential  tariff  of  the  Dominion.  Germany  re¬ 
taliated  on  Canada  for  not  treating  Germany  on  the 
same  footing  as  the  United  Kingdom  by  placing 
Canadian  products  under  disability,  and  Canada  forced 
the  retraction  of  this  policy  by  her  action  in  imposing 
from  1903  surtaxes  on  German  imports,  which  con¬ 
vinced  Germany  that  a  tariff  war  was  unprofitable.  It 
cannot,  however,  be  denied  that  the  strength  of  this 
doctrine  has  been  impaired  by  the  action  of  the  Union 
of  South  Africa  in  1928  in  promising  Germany  the 
benefit  of  any  future  British  preferences,  though  the 
treaty  was  made  terminable  at  short  notice,  and  the 
Union  explained  that  she  would  denounce  it  if  it  were 
shown  at  any  time  that  the  British  Government  were 
willing  to  offer  better  terms.  But  the  opposition  sug¬ 
gested  that  the  German  negotiators  had  been  too  astute 
for  the  Union  ministry,  and  it  was  also  deemed  pos¬ 
sible  that  the  Union  desired  to  concihate  Germany  in 
order  to  secure  her  acceptance  of  the  loss  of  South- 
West  Africa  for  good. 

It  is  also  now  possible  to  argue  that,  as  members  of 
the  League  and  signatories  of  the  Kellogg  Pact,  the 
Dominions,  being,  as  the  British  Government  asserted 
when  signing  the  Optional  Clause,  “international  units 
individually  in  the  fullest  sense  of  the  term”,  are  so 
clearly  distiact  States  that  the  denial  of  the  apphcation 
to  their  concessions  to  one  another  in  economic  matters 
of  the  most  favoured  nation  clause  in  treaties  is  im¬ 
possible  of  acceptance.  It  is  clear  that  this  matter  is 
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vital,  and  that  the  Ottawa  Conference,  in  determining 
that  it  is  impossible  to  make  any  concession  on  that 
head,  is  acting  in  accordance  with  the  necessities  of  the 
case.  It  was  there  agreed  that  no  treaty  obhgations  into 
which  they  might  enter  in  the  future  should  be  allowed 
to  interfere  with  any  mutual  preferences  which  the 
Governments  of  the  Commonwealth  might  decide  to 
accord,  and  that  they  would  free  themselves  from  exist¬ 
ing  treaties,  if  any,  which  might  so  interfere.  They 
would  also  take  all  steps  necessary  to  implement  the 
preferences  which  may  be  granted.  This  arrangement 
will  involve  not  merely  the  disappearance  of  the  prin¬ 
ciple  of  the  treaty  of  1928  between  the  Union  and 
Germany,  but  it  will  involve  reconsideration  of  the 
terms  of  other  existing  British  treaties,  and  the  further 
obligation  of  securing  commodity  prices  {e.g.  of  lumber) 
against  the  rendering  useless  of  the  preference  by 
foreign  dumping,  as  in  the  case  of  Kussia,  necessitated 
the  termination  of  the  Russian  agreement  of  1930,  and 
the  German  treaty  of  1924  may  be  afiected. 

For  purposes  of  business  the  Dominions  have  long 
been  in  the  habit  of  using  Trade  Commissioners;  thus 
the  Union  estabhshed  one  at  Milan  in  1921  and  another 
in  the  United  States  in  1925,  precursors  in  a  sense  of 
the  later  decision  to  have  diplomatic  representation  in 
these  countries.  The  Commonwealth  and  New  Zealand 
prefer  to  rely  on  such  representatives  in  hen  of  appoint¬ 
ing  diplomatists. 

In  the  Dominions  foreign  comitries  are  regularly 
represented  for  economic  purposes  by  Consuls  of  various 
ranks,  from  Consuls-General  downwards.  As  has  been 
noted,  the  approval  of  such  appointments  rests  now 
with  the  Dominion  Governments,  and  in  the  case  of 
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the  Commonwealth  also  with  the  governments  of  the 

-  States  to  which  they  are  assigned.  Consuls  are  not 

entitled  to  diplomatic  immunities,  but  may  receive 
minor  courtesies  from  local  authorities.  If  desired  to 
act  in  a  diplomatic  function  for  any  special  occasion, 
they  are  given  by  their  governments  the  necessary  full 
powers  to  exchange  with  the  Dominion  representatives. 

The  Dominion  Governments  regularly  issue  pass¬ 
ports  to  British  subjects,  whether  natural  born  or 
naturahsed,  resident  in  the  Dommions.  The  protection 
of  British  representatives  abroad  is  regularly  extended 
to  the  bearers  of  such  passports,  even  if  the  naturalisa¬ 
tion  is  local  only  in  legal  efiect  as  regards  the  Empire. 
Eor  foreign  purposes  this  limitation  is  disregarded,  and 
British  protection  is  extended.  There  is,  of  course,  an 
inevitable  exception  in  the  case  of  those  persons  who, 
though  naturahsed  in  a  Dominion  by  the  local  law' 
remain  subjects  of  the  foreign  power  in  whose  territory 
they  are  travelling.  In  such  cases  the  British  Govern¬ 
ment  cannot  demand,  in  the  absence  of  special  treaty, 
that  the  national  connection  accorded  by  naturahsa- 
tion  shall  be  accepted  by  the  foreign  power  as  pre¬ 
vailing  over  the  origiaal  nationahty.  But  diSiculties 
on  this  score  have  diminished  of  late,  partly  through 
the  disappearance  of  compulsory  service  in  Germany, 
which  formerly  used  to  refuse  to  recognise  local  natural¬ 
isation  of  German  subjects  who  had  failed  to  undergo 
their  mihtary  service. 

(4)  In  the  League  of  Nations  the  Dominions  occupy 
^  pl^ce  of  absolute  independence  oD^Le~E5Ssh  Govern- 
njcnt^^^ough  as  representing  the  Empire  that  Govern¬ 
ment  has  a  permanent  seat  on  the  Council  as  well  as 
representation  in  the  Assembly.  The  delegates  of  the 
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Dominions  to  tlie  League  Assembly^  are  acexedited  by 
tbe  Governor-General  in  Coiincilj  and  tbey  are  under 
Dominion  control  absolutely,  and  the  position  of  the 
delegate  of  the  Irish  Free  State  to  the  Council  is  the 
same. 

Conventions  signed  under  League  auspices  were  for 
a  time  considered  as  proper  for  ratification  by  the 
Domimon  Governments,  but  the  resolution  of  the 
^Conference  of  1926  urged  that  as  a  rule 
treaties  of  this  sort  should  be  made  in  the  form  of 
conventions  between  heads  of  States,  and  this  form 
exacts  the  formality  of  full  powers  issued  by  the  Ehng 
and  ratifications  signed  by  the  Eng,  as  in  the  case  of 
treaties  negotiated  apart  from  the  procedure  of  the 
League.  But  this  rule  does  not  apply  to  conventions 
o^EyM^-Jurder  the  procedurepfdhe^Labo  Organisa- 
tipn  of  th^^Ljague  provided  for  by  the  treaties  of  peace. 
Draft  Conventions  there  accepted  by  any  Dominion 
must  be  submitted  to  the  authority  competent  to 
approve.  This  means,  of  course,  the  obhgation  to  ask 
Parhament  to  consent  to  ratification,  but  in  the  case  of 
the  federations  it  is  clear  that  the  duty  is  fulfilled  if  the 
matter  is  brought  before  the  provincial  legislatures  or 
the  State  Parhaments  if  the  matter  falls  within  their 
legislative  sphere.  Nor  in  any  case  is  there  any  binding 
obhgation  to  press  for  approval.  The  Government  does 
not  bind  itself  to  make  the  matter  one  of  party  loyalty, 
and  an  indiflerent  Government  may  rest  assured  that 
no  pressure  will  be  put  upon  it  by  its  Parhament.  In 
the  Union  it  has  been  observed  by  supporters  of  the 
Labour  Organisation  that  the  ratifications  effected  by 

^  Canada  lias  stationed  an  advisory  officer  at  Geneva,  and  similar 
action  lias  been  taken  by  tbe  Irish  Free  State  and  the  Union. 


Chapter 

XYI. 
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Chapter  the  Union  are  far  too  few,  but  the  Union  Government 
— ;  maintained  that  it  had  done  all  that  was  wise,  and 
refused  even  to  submit  the  Coal  Hours  Convention  on 
the  score  that  it  had  been  approved  irregularly  by  the 
Labour  Organisation. 

In  the  Labour  Organisation  the  Dominions  from  the 
first  were  accorded  full  rights  as  independent  members, 
an  achievement  of  ^ii>S.  Border^  who  insisted  that 
there  must  be  no  derogation  from  the  status  of  the 
Dominions  by  reason  of  their  connection  with  the 
United  Kingdom.  Canada  now  ranks  as  one  of  the 
eight  leading  industrial  nations  in  the  Organisation,  but 
unfortunately  her  activity  is  hardly  on  a  par  with  the 
place  assigned  to  her,  as  she  has  been  able  to  do  very 
Httle  to  ratify  conventions.  The  reason,  of  course,  is  that 
the  issues  discussed  by  the  Organisation  are  matters 
essentially  appertaining  to  the  provinces,  with  whose 
rights  the  Dominion  is  most  reluctant  to  interfere. 

(5)  The  actual  contribution  of  the  Dominions  to  the 
formulation  of  foreign  policy  in  the  League  has  been 
probably  in  the  main  negative  in  character.  They  have 
been,  in  the  words  of  M.  Eappard,  rather  observers 
than  actors  in  the  discussions.  But  their  activity  must 
not  be  underestimated.  Canada,  until  1923,  led  an 
energetic  campaign  to  have  it  made  clear  that  the 
obligations  of  the  Donnmon__under  Article  10,  which 
she  would  have  desired  to  suppress,  musUultimately 
be  determined  by  her  Government,  and  that  it  could 
not  be  bound  by  the  request  of  the  Council  as  to  action 
to  vindicate  the  territorial  integrity  or  sovereign  in¬ 
dependence  of  any  member  of  the  League.  The  inter¬ 
pretative  declaration  reached  in  1923  was  approved 
by  29  members,  but  22  abstained  in  the  desire  not  to 
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press  their  views  unduly,  and  Persia  rendered  it  purely  Chaptei 
a  gesture  by  definitely  declining  to  agree.  Canada 
naturally  would  have  none  of  the  Draft  Treaty  of 
.^fi-ich  rendered  in  her  opinion  the 
position  even  worse  than  did  Article  10,  for  it  definitely 
conferred  on  the  Council  and  not  on  the  members  of 
the  League  the  duty  of  determining  the  aggressor. 
Austraha  was  equally  hostile,  insisting  inter  alia  that 
she  had  not  yet  brought  her  own  armaments  to  the 
stage  of  securing  her  protection  from  attack.  The 
Geneva  Protocol  of  1924  was  the  object  of  a  chorus  of 
disapproval,  Australia  being  specially  anxious  lest 
J apan  should  under  itbeplacedin  a  more  advantageous 
position  to  press  the  issue  of  exclusion.  On  the  question 
of  submitting  to  the  compulsory  jurisdiction  of  the 
Permanent  Court  there  was  less  objection.  Canada, 
while  rejecting  the  Protocol,  intimated  that  on  prin¬ 
ciple  she  favoured  acceptance  of  the  Optional  Clause  of 
the  Statute  of  the  Court,  and  in  1925  the  Irish  Free 
State  expressed  dissent  from  the  negative  attitude  of 
the  United  Kingdom.fAt  the  Imperial  Conference  of 

lS2fi,.ioweyer, . it  was'only  possibleAa..agieeuihatjio  , 

part  of  the  Empire  .should  sign,:mthout  prior  consulta¬ 
tion,  and  it  was  under  the  Labour  Government  of  19^9 
that  the  Clause  was  signed  by  the  United  Kingdom 
and  the  Dominions,  with  reservations  on  the  part  of  all 
but  the  Irish  Free  State,  which  signed  unconditionally.^ 

The  exception  from  acceptance  of  inter-imperial  is- 
putes  on  the  ground  of  the  special  relationship  of  the 
parts  of  the  Empire  was  only  adopted  by  the  Union  on 
grounds  of  expediency,  not  of  right,  and  Canada,  while 
making  it,  doubted  if  such  a  reservation  was  legitimate, 

^  Keith,  Journ.  Comp,  Leg.  xii.  95,  96. 
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Chapter  and  the  Irish  Free  State  negatived  energetically  the 
— ;  right  to  make  any  hmitation  and  asserted  that  the 
Court  was  the  suitable  tribunal  for  such  disputes.  The 
acceptance  of  the  General  Act  of  1928  for  the  Pacific 
Set^ment  of  International  Disputes  was  pressed  on 
the  Doniinions  by  the  British  Government/  and  assent 
to  it  was  obtained  in  1930-31  except  in  the  case  of  the 
Union,  which  has  refused  to  sign,  but  the  Irish  Free 
State,  as  in  the  case  of  the  Optional  Clause,  refused  to 
agree  to  the  British  reservations;  the  other  Doniinions 
found  them  necessary  and  agreed  that  inter-imperial 
issues  must  be  excluded.  The  Dominions  also  have  very 
reluctantly  accepted  the  policy  of  promising  to  support 
the  amendments  in  the  Covenant  to  make  it  more 
harmonious  with  the  Kellogg  Pact,  on  the  condition 
that  these  amendments  come  into  force  only  after  dis¬ 
armament  has  been  arranged.  It  is  significant  that  Mr. 
te  Water  for  the  Union  expressed  its  disfavour  of  the 
principle  of  the  extension  of  sanctions  in  the  Covenant 
of  the  League,  and  its  disapproval  of  the  conversion  of 
the  functions  of  the  Council  from  those  of  a  mediatory 
and  conciliatory  to  those  of  an  arbitral  and  judicial 
authority.  In  the  same  way  the  Dominions  took  no 
trouble  in  the  case  of  the  Kellogg  Pact^  to  conceal  their 
refusal  to  be  necessarily  bound  by  the  reservation  as  to 
the  right  of  self-defence  in  the  case  of  the  attack  on 
certain  eastern  territories  which  was  made  by  the 
British  Government.  The  Irish  Free  State,  of  course, 
exphcitly  refused  to  accept  such  reservations  as  in  any 
sense  binding  on  the  signatories. 

^  Keith,  Journ.  Comp.  Leg,  xiii.  254. 

^  Ibii.  si.  251,  262.  The  Pact  clearly  does  not  apply  between  the 
paits  of  the  Empire,  though  it  may  safely  be  assumed  with  Mr.  McGilhgan 
that  its  principles  would  be  apphed. 
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The  attitude  of  the  Dominions  to  security  is  coloured  Chapt^ 

essentially  by  tbe  fact  that  Canada  relies  on  tbe  Mon- 
roe  doctrine,  and  tbe  Union  on  self-belp  for  local  pur¬ 
poses  and  the  British  fleet  for  security  of  trade,  while 
Australia  and  New  Zealand  regard  themselves  as  in 
essential  alliance  with  the  United  Kingdom.  As  regards 
the  acceptance  of  further  obligations  to  aid  other  mem¬ 
bers  of  the  League,  Canada  has  strong  objections:  it 
has  always  been  held  thaTtU  obligations  of  Article  16 
b^srous  enough,  and  hence  it  is  surprising  that  the 
Dominion  should  have  accepted  the  principle  of  agree¬ 
ing  to  the  amendments  of  the  Covenant  even  con¬ 
ditionally.  Canada  too  is  far  from  being  an  admirer  of 
any  compulsion  to  arbitration.  As  in  her  domestic 
policy  she  has  beheved  in  investigation  and  report,  so 
that  pubhc  opinion  should  operate  to  clarify  the  dis¬ 
pute,  so  in  her  negotiations  with  the  United  States  and 
in  the  treaty  of  1909,  under  which  the  International 
Joint  Commission  is  constituted,  the  aim  is  rather  to 
secure  a  report  in  which  both  governments  can  concur 
than  any  arbitral  pronouncement.  South  Africa,  again, 
desires  in  any  disarmament  compact  to  prevent  the 
training  of  African  natives  for  war.  But,  though  this 
would  admirably  meet  Union  needs,  where  an  armed 
native  population  would  be  a  menace,  France  may  be 
excused  if  she  feels  that  the  power  to  use  natives  from 
her  African  territories  may  be  essential  to  counter  the 
plurahty  of  German  manhood. 

In  other  issues  the  Dominions  have  taken  a  decided 
stand.  On  Albania,  South  Africa  and  Canada  succeeded 
in  1920  in  securing  the  assent  of  the  League  to  admis¬ 
sion  against  French  and  British  doubts.  The  Union 
consistently  pressed  for  German  membership  of  the 
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League.  All  again  were  active  in  securing  the  reduction 
— :  of  their  contributions  to  its  expense,  originally  on  the 
analogy  of  the  Postal  Convention  fixed  on  the  basis  of 
equahty  of  status  with  the  United  Kingdom.  The  issue 
of  minorities  was  one  of  the  grounds  stressed  by  Mr, 
Dandurand  as  interesting  Canada,  and  in  1928-29  he 
showed  Canadian  appreciation  of  the  help  given  to 
Canada’s  election  to  the  Council  in  1927  by  pressing 
for  the  fairer  treatment  of  petitions  from  minorities, 
greater  pubhcity  of  procedure,  and  generally  a  more 
sympathetic  outlook. 

In  economic  issues  the  Dominions  have  been  nar¬ 
rowly  national,  as  was  inevitable  from  their  history. 
At  the  Assembly  of  1920,  as  against  the  British  Govern¬ 
ment  Mr.  Eowell  bitterly  protested  against  the  idea 
that  the  League  could  concern  itself  with  the  question 
of  the  distribution  of  raw  materials,  though  obviously 
in  a  comprehensive  survey  of  national  relations  such 
questions  are  of  grave  moment.  The  idea  of  any  dealing 
by  the  League  with  immigration  has  always  excited 
fears  in  Austraha,  which  Mr.  Latham  voiced  in  1926 
when  the  question  of  the  Econormc  Conference  was 
mooted.  The  Conference  wisely  left  migration  alone, 
but  its  attitude  towards  customs  tariffs  drew  in  1928 
from  Mr.  McLachlan  the  strong  opinion  that  the  issue 
was  outside  the  sphere  in  which  the  League  could  wisely 
venture,  a  view  which  for  the  Irish  Free  State  Mr. 
Blythe  naturally  countered.  But  he  condemned  the 
idea  that  tariffs  all  round  should  be  reduced  as  unfair 
to  the  Free  State  with  her  too  low  tariff,  which  she 
must  certaiuly  increase,  since  industriahsation  of  the 
State  to  a  certain  degree  was  essential  for  a  more  just 
balance  of  productive  activity.  Austraha  and  the  Free 
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State  in  1929  and  1930  were  again  Tocal  in  denouncing  Chapter 
the  idea  of  a  taiifi  truce  or  the  lowering  of  harriers,  and 
in  1930  repudiated  the  suggestion  that  the  central  and 
south-eastern  European  states  should  be  given  a  prefer¬ 
ence  in  the  markets  of  western  Europe  as  a  means  of 
extricating  themselves  from  the  extreme  economic  de¬ 
pression  in  which  they  were  placed.  The  failure  of  the 
Dominions  to  realise  as  late  as  1930  the  ruinous  tend¬ 
ency  of  the  erection  of  tarifi  barriers  is  natural  enough, 
but  it  is  significant  of  their  almost  complete  detach¬ 
ment  from  the  reahties  of  the  situation  in  Europe,  and 
Austraha  was  soon  to  reahse  that  her  own  position  was 
incapable  of  remedy  by  the  mere  process  of  rendering 
it  impracticable  for  foreign  countries  to  send  her  ex¬ 
ports,  while  expecting  them  to  take  her  natural  pro¬ 
ducts  in  ever  increasing  amounts. 

(6)  The  Dominions,  it  has  been  suggested  above,  can¬ 
not  claim  the  right  to  make  war  indp.nenrlATit.1v  of  the 
United  Kingdom.  The  best  case  that  can  be  made  out 
for  any  such  claim  rests  on  their  separate  signature  of 
the  Kellogg  Pact  renouncing  war  as  an  instrument  of 
international  pohcy.  But  the  value  of  the  argument  is 
minimised  by  the  fact  that  it  was  an  occasion  on  which 
the  British  Government  successfully  insisted  that  the 
conclusion  of  the  Pact  must  depend  on  its  acceptance 
by  the  whole  of  the  Dominions.  The  argument  that  the 
Dominions  have  not  accepted  the  British  interpretation 
or  reservation  regarding  the  extent  of  the  right  of  de¬ 
fence  is  interesting.  It  suggests  that  the  Dominions 
might  be  internationally  bound  not  to  take  as  justified 
a  war  commenced  on  that  plea  by  the  United  King¬ 
dom,  so  that  they  would  have  the  duty  to  be  neutral  in 
the  conflict.  This,  however,  does  not  show  that  the 
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Ch^er  Dominions  have  any  power  to  make  war  by  themselves; 
— :  at  most  it  gives  some  ground  for  the  argument  of  the 
possibihty  of  neutrality.  Against  that  argument  must 
be  set  the  fact  mentioned  above  that  the  Dominions 
claim  that  their  commercial  relations  inter  se  are  not 
subject  to  the  rights  of  foreign  countries  under  the 
most  favoured  nation  clause,  and  that  they  have 
asserted  at  the  Imperial  Conference  of  1926  that  it  is 
recognised  by  the  League  that  agreements  inter  se  are 
not  governed  by  the  League  Covenant  and  that  the 
Covenant  does  not  apply  to  their  mutual  relations. 
The  dissent  of  the  Irish  Free  State  has  been  expressed 
in  1924,  and  in  respect  of  the  acceptance  of  the 
Optional  Clause  in  1929  and  of  the  General  Act  of  1928 
in  1931,  but  the  Free  State  has  no  conclusive  right  to 
speak  for  the  other  Dominions.  In  fact  she  has  expressly 
excluded  from  her  treaties  giving  most  favoured  nation 
treatment  any  inter-imperial  concessions.  This,  of 
course,  may  be  treated  as  an  admission  that  but  for  the 
omission  by  specific  mention  the  concessions  to  other 
Dominions  would  fall  within  the  clause,  but  it  is  also 
open  to  argue  that  the  exclusion  is  a  matter  of  pre¬ 
caution,  and  in  any  case  it  is  certainly  a  definite  ex¬ 
pression  of  the  view  that  inter-imperial  commercial 
relations  should  stand  in  a  <juite  different  category  from 
international  commercial  relations. 

As  already  pointed  out,  if  a  Dominion  cannot  be 
neutral  in  international  law,  the  declaration  of  war  by 
the  United  Kingdom  without  Dominion  assent  would 
clearly  be  most  unfortunate.  The  necessity  of  carrying 
the  Dominions  with  her  in  any  poHcy  is  an  obvious 
duty  of  the  United  Kingdom,  and  aggressive  war  is  so 
little  probable  that  the  issue  can  hardly  arise.  If  it  did 
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under  circumstances  implying  tlie  defective  working  Cimpter 
of  tke  Covenant  and  the  Pact,  it  is  clear  that  it  would 
rest  with  each  of  the  Dominions,  if  not  attacked,  to 
regulate  its  conduct  according  to  its  own  interest  and 
any  agreement  for  imperial  co-operation  it  might  have 
made.  The  automatic  effects  of  belligerency,  such  as 
severance  of  relations  with  the  enemy  country,  intern¬ 
ment  of  enemy  vessels  and  of  enemy  subjects,  would 
depend  on  Dominion  decisions.  No  doubt  by  legislation 
intercourse  with  the  enemy  could  be  facilitated  as  much 
as  the  Dominion  deemed  desirable,  even  at  the  ex¬ 
pense  of  friction  with  the  United  Kingdom  and  other 
Dominions.  In  such  a  manner  a  Dominion  might  pro¬ 
duce  in  effect  the  condition  of  peace  between  itself  and 
an  enemy  state,  but  it  must  be  doubted  whether  it 
could  make  a  valid  peace  without  severance  of  the 
imperial  bond.  It  is  in  fact  in  the  last  resort  clear  that 
the  King  could  not  at  one  and  the  same  time  be  head 
of  a  country  waging  war  and  of  one  which  made  peace 
with  and  thus  rendered  material  assistance  to  the 
enemy  of  the  United  Kingdom. 

(7)  The  position  of  Newfoundland  differs  essentially 
as  regards  foreign  affairs  from  that  of  the  ordinary 
Dominion,  which  is  a  member  of  the  League  of  Nations 
and  therefore  in  a  very  definite  sense  an  individual  unit 
of  international  law.  In  the  case  of  the  great  interna¬ 
tional  Conferences  it  is  not  the  practice  for  Newfound¬ 
land  to  be  given  special  representation;  the  British 
representatives  act  for  it  as  they  do  for  Southern 
Rhodesia,  Malta,  and  the  Crown  Colonies  and  Pro¬ 
tectorates.  On  the  other  hand,  it  must  be  remembered 
that,  while  for  other  parts  of  the  Empire  the  United 
Kingdom  makes  the  final  decision  in  these  issues  of 
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C^a^r  acceptance  or  not  of  treaty  obligations,  it  only  adheres 
— for  Newfoundland  with  the  assent  of  that  Dominion. 
Nor  in  theory  would  that  Dominion  be  refused  the 
right  to  conclude  a  treaty  through  her  own  representa¬ 
tive,  who  would  sign  the  convention  if  the  matter  raised 
were  one  of  special  concern  to  the  Dominion,  as,  for 
instance,  would  be  a  compact  as  to  trade  with  the 
United  States.  It  must,  however,  be  remembered  that 
the  obligation  to  consult  the  Dominions  on  treaty 
matters  involves  the  right  of  any  of  them  to  object  to 
separate  action  by  Newfoundland  and  diminishes  the 
possibihty  of  Canadian  interests  being  prejudiced  by 
separate  action  by  that  Dominion. 

The  Dominion  is  entitled  to  the  regime  of  discussion, 
of  British  pohcy  at  the  Imperial  Conferences  and  to 
consultation  on  all  issues  of  general  concern,  as  in  the 
case  of  the  Geneva  Protocol  of  1924,  and  the  disarma¬ 
ment  projects  of  the  British  Government.  But  in  issues 
of  fundamental  importance  it  is  contented  to  adopt 
British  guidance  and  indeed  New  Zealand  has  often 
accepted  a  like  doctrine  without  pubhc  dissatisfaction. 
It  is  not  doubtful  that  a  British  declaration  of  war 
would  at  once  apply  to  Newfoundland,  and  for  the 
purposes  of  the  jurisdiction  of  the  Permanent  Court  of 
International  Justice,  as  for  representation  in  the 
League  of  Nations  Council  and  Assembly,  Newfound¬ 
land  is  dependent  on  the  action  of  the  British  Govern¬ 
ment.  It  is  not  a  umt  which  can  be  deemed  responsible 
internationally  to  a  foreign  power  for  any  action  taken 
by  it  contrary  to  treaty;  for  that  the  United  Kingdom 
still  remains  bound  to  answer,  and,  if  necessary,  to 
accept  the  findings  of  the  Court  or  the  intervention 
of  the  League  of  Nations.  Its  position  thus  iu  these 
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matters  resembles  that  of  Southern  Rhodesia,  but  in  Ciiapter 
virtue  of  membership  of  the  Imperial  Conference  and 
the  right  to  enjoy  the  benefit  of  its  resolutions  as  to 
consultation  on  international  issues,  it  difiers  in  essence 
from  that  colony.^ 

Southern  Rhodesia  was  duly  represented  at  the  Ottawa  Conference 
and  entered  into  trade  agreements. 


CHAPTER  XVII 


THE  DEFENCE  OF  THE  DOMINIONS 

Chapter  SiNCE  1862  at  least  it  has  been  recognised  that  the  true 
pohcy  of  the  Empire  is  that  each  Dominion  should  be 
prepared  to  undertake  all  matters  of  local  defence, 
while  external  defence  should  largely  be  a  matter  for 
the  British  fleet.  But  it  has  also  been  recognised  that 
even  as  regards  naval  defence  the  Dominions  should 
endeavour  to  reheve  the  British  taxpayer  of  some 
portion  of  the  cost.  This  feehng  has  resulted  in  the 
development,  on  the  one  hand,  of  the  military  and  air 
defences  of  the  Dominions  in  practically  complete 
autonomy,  and,  on  the  other  hand,  of  the  gradual 
evolution  of  naval  defence  based  on  the  closest  co¬ 
operation  with  the  British  fleet. 

(1)  Constitutionally,  of  course,  the  Crown  is  the  head 
of  the  various  forces  throughout  the  Empire,  but  the 
practice  or  law  is  to  grant  to  the  Governor-General  the 
title  of  Commander-in-Chief.  In  the  Irish  Free  State 
alone  is  the  position  of  the  King  ignored,  as  it  is  as  far 
as  possible  in  every  form  of  governmental  and  judicial 
activity.  That  does  not,  however,  alter  the  fact  that 
the  troops  owe  allegiance  to  the  sovereign  and  that  the 
whole  of  the  executive  government  is  vested  in  the 
Crown,  though  in  efiect  the  power  is  exercised  quite 
independently  of  the  King  or  his  representative  in  the 
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Free  State  by  the  Esecutive  Council  or  the  Mnister  for  Chapter 
Defence.  xvn. 

Whatever  the  extent  of  the  prerogative  of  the  Crown 
in  matters  of  defence  in  the  Dominions,  the  matter  now 
rests  on  statute,  which  may  be  taken  to  have  rendered 
obsolete  any  prerogative  powers.  The  keepiug  of  a 
standing  army  of  any  kind  in  the  Dominions”  is  no 
doubt  illegal  unless  approved  by  statute,  and  the 
present  forces  are  all  so  regulated.  Such  power  of  com¬ 
pulsion  to  serve  as  now  exists  in  law  depends  entirely 
on  statute,  and  the  courts  are  open  to  test  the  validity 
of  any  effort  to  compel  service.  Duriug  the  war  of 
1914—18  the  extent  of  the  power  to  provide  for  defence 
was  tested  in  the  Dominions  by  persons  who  alleged  on 
one  ground  or  another  that  the  Dominions  had  no 
power  to  compel  men  to  serve  overseas,  but  in  Canada,^ 
in  Austraha,“  and  in  New  Zealand®  alike  the  arguments 
adduced  were  rejected. 

(2)  The  military  forces  of  Canada,  together  with  the 
air  service  and  the  naval  force,  were  in  1922  placed 
under  a  Minister  of  National  Defence,  whose  chief 
task  since  that  date  has  been  to  reduce  the  forces  of 
the  Dominion  in  accordance  with  the  decision  of  the 
Government  that  public  pohcy  was  opposed  to  the 
carrying  out  of  the  project  of  Sir  R.  Borden  after 
the  war  to  increase  largely  the  Dominion  troops. 

In  law  all  male  British  subjects  in  Canada  are  liable 
to  service  in  the  Mihtia  from  age  eighteen  to  sixty,  and 
in  the  case  of  a  levee  en  masse  all  the  male  inhabitants 
capable  of  bearing  arms  are  liable  to  service.  Moreover, 

^  Keith,  War  Government  of  the  British  Dominions,  p.  84  IGreti’s  Case 
(1918),  57  S.C.B.  150). 

®  Sicherdich  v.  Ashton  (1916),  25  C.L.R.  506. 

®  Semple  v.  O" Donovan,  [1917]  N.Z.L.R.  273. 
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aa^er  there  is  given  the  power  to  complete  a  corps  either  for 

" - ■  training  or  emergency  by  ballot,  but  these  powers  of 

compulsion  are  not  made  use  of,  special  legislation 
being  passed  in  1917  to  provide  for  compulsory  service 
overseas,  though  in  law  the  Mihtia  is  hable  for  service 
in  Canada  and  beyond  Canada  for  the  defence  of  the 
Dominion,  and  it  was  open  to  argue  that  this  fully 
covered  the  ease  of  the  war  of  1914-18.  In  time  of  war, 
and  when  under  exercise,  the  troops  are  made  subject 
to  the  Imperial  Army  Act. 

In  practice  the  Militia  is  divided  into  an  Active 
Militia  and  a  Reserve  Mihtia.  In  both  cases  recruitino' 
is  voluntary.  The  Active  Mihtia  is  divided  into  a  smaU 
Permanent  Mihtia  (3400  strong),  whose  business  in¬ 
cludes  the  care  of  forts  and  the  provision  of  schools 
of  instruction  and  instructors  for  the  Non-Permanent 
Mihtia.  The  term  of  enhstment  is  normally  three  years. 
Non-Permanent  Mihtia  may  be  caUed  out  for  training 
for  a  period  not  exceeding  thirty  days  in  any  year,  but 
at  present  four  and  a  hah  days’  training  at  headquarters 
of  32,000  city  corps  sufl&ces.  The  Reserve  Mihtia  is  also 
recruited  voluntarily.  There  is  an  elaborate  organisa¬ 
tion  and  the  Royal  Mihtary  College  at  Kingston  trains 
cadets  for  commissions,  and  the  trainees  are  also 
ehgible  for  commissions  granted  by  the  British  G-overn- 
ment  in  the  unperial  forces.  The  Air  Force  is  also 
organised  as  permanent  and  non-permanent  and  re¬ 
cruited  voluntarily  from  men  between  eighteen  and 
forty-five  years  of  age.  In  addition,  senh-mihtary 
training  on  a  voluntary  basis  of  cadets  is  carried  out 
on  a  growing  scale. 

The  Minister  is  aided  in  his  work  by  a  Defence 
Coimcil  over  which  he  presides,  while  the  Vice-Presi- 
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dent  is  tlie  deputy  of  the  Minister,  and  tiie  members  tbe  Chapter 
Chief  of  the  G-eneral  Stafi  and  the  Chief  of  the  Naval 
Staff,  with  the  Adjutant-General,  the  Quartermaster- 
General,  and  the  Director,  Canadian  Air  Force,  as 
assistant  members,  and  a  Secretarj. 

(3)  The  Commonwealth  of  AustraUa  has  passed 
through  several  stages  of  development  of  military 
policy.  The  first  period  was  spent  in  reorganising  the 
colonial  forces  on  a  national  basis,  then  from  1909 
began  the  period  of  compulsory  training,  supplement¬ 
ing  the  enactments  of  1903  and  1904,  which  provided 
for  the  habihty  to  serve  in  Austraha  in  war  time  of  all 
male  inhabitants  between  eighteen  and  sixty.  The  new 
system,  which  was  due  in  large  measure  to  the  adduce 
of  Lord  Kitchener,  extended  the  possible  habihty  of 
compulsory  training  in  peace  up  to  age  twenty-six. 

This  was  in  process  of  development  when  war  super¬ 
vened,  and  brought  about  the  creation  for  service  over¬ 
seas  on  a  voluntary  basis  of  the  Australian  Imperial 
Force.  Referenda  for  conscription  were  attempted  in 
1916  and  1917,  but  failed  to  secure  approval.  After  the 
end  of  the  war,  in  1921,  a  divisional  organisation  was 
worked  out  with  a  minimum  of  permanent  staff  on  the 
basis  of  the  units  of  the  Austrahan  Imperial  Force.  But 
in  1922  financial  and  other  considerations  brought 
about  the  reduction  of  the  scheme  to  a  nucleus  force. 

From  November  1,  1929,  the  regime  of  modified  com¬ 
pulsion  ceased,  and  a  voluntary  basis  was  adopted, 
the  nucleus  force  of  48,000  Citizen  Force  and  16,000 
Senior  Cadets  being  reduced  to  35,000  Mihtia  Forces 
and  7000  Senior  Cadets.  The  organisation  provides  for 
55  battahons  in  14  brigades.  Enhstment  in  the  Mihtia 
is  open  from  age  eighteen  to  forty,  the  period  being 
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aapter  tliree  years,  wliicli  may  be  renewed  up  to  age  forty- 

- ■  eight;  the  training  is  annually  sixteen  days,  of  which 

eight  are  continnous  camp  training.  Senior  Cadets  from 
sixteen  to  seventeen  are  attached  to  Militia,  units;  from 
fourteen  they  serve  m  school  detachments.  The  Eoyal 
Military  College  at  Sydney  provides  for  the  training 
of  cadets  as  officers.  Air  administration  is  entrusted 
to  a  Board,  and  provision  is  made  for  a  training  school 
and  two  service  landplane  squadrons  and  one  service 
land  amphibian  flight. 

.  The  control  of  the  defence  forces  as  a  whole  is  given, 
as  in  Canada,  to  a  Minister  for  Defence,  who  has  a 
Defence  Committee  to  advise  him,  composed  of  the 
Chiefs  of  the  Naval,  General,  and  Air  StaSs,  with  a 
Binancial  Secretary  and  a  Secretary,  while  Mihtary 
and  Air  Boards,  each  of  three  service  members  and 
a  finance  member,  carry  out  administration. 

(4)  New  Zealand,  like  Australia,  adopted  under  the 
influence  of  Lord  Kitchener  the  policy  of  compulsory 
training  for  defence.  The  plan  was  supplemented  in  the 
war  period  by  compulsory  service  overseas,  and  on  the 
termination  of  the  war  the  system  of  compulsion  re¬ 
mained  in  law,  though  it  was  modifi.ed  by  many  con¬ 
cessions  in  practice,  partly  dictated  by  considerations 
of  economy.  The  influence  of  the  abandonment  by 
Austraha  of  compulsion  was  indicated  by  the  proposal 
in  1930  to  abandon  compulsion  and  reconstruct  on  a 
voluntary  basis,  but  this  project  failed  to  pass  the 
Council.  In  1931,  however,  the  defi.nite  intention  to 
drop  compulsion  was  announced.  The  new  system 
necessitated  the  decision  to  increase  the  maximum  ages 
of  service  from  twenty-five  in  the  case  of  the  Terri¬ 
torial  Forces  to  thirty-five,  and  from  thirty  in  the  case 
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of  tie  Eeserve  to  forty.  Moreover,  it  wiU  be  possible  for  Chapter 
ofiScers  to  remain  to  age  sixty  and  warrant  officers  to 
age  fifty.  Tie  territorial  organisation  is  adhered  to  on 
a  voluntary  basis,  and  the  expenditure  (£200,000  with 
£40,000  additional  for  affiation)  wiU,  it  is  hoped,  be 
more  than  halved.  A  total  force  of  under  10,000  as  a 
maximum  is  aimed  at,  but  grave  uncertainty  exists  as  to 
how  far  the  voluntary  system  will  provide  the  numbers 
desned.  There  is  a  small  Air  Force,  and  rifle  clubs. 

The  control  of  the  forces  is  vested  in  the  Minister  of 
Defence,  and  he  has  as  his  chief  adffiser  the  officer 
commanding  the  New  Zealand  Mihtary  Forces,  who  is 
Chief  of  the  Staff.  New  Zealand  thus  prefers  the  simpler 
organisation,  which  dispenses  with  a  Board. 

(5)  The  Union  of  South  Africa  was  partly  formed  in 
order  to  consohdate  defence,  and  the  task  was  in  pro¬ 
gress  when  the  war  broke  out  and  exposed  it  to  the 
strain  of  a  rebeUion  and  an  attack  on  South-West 
Africa.  Its  success  was  such  that  on  December  1,  1921, 
the  Imperial  Military  Command  in  South  Africa  was 
abohshed,  and  responsibihty  for  the  coast  defence  of 
the  Cape  was  taken  over  by  a  Umon  Commander.  The 
necessary  property  for  the  purpose  was  handed  over 
gratis  by  the  Imperial  Government,  and  legislative  pro¬ 
vision  was  made  by  the  Union  for  its  maintenance  for 
that  purpose. 

The  Union  still  retains  the  doctrine  of  compulsory 
training  and  service  laid  down  by  the  Act  of  1912,  and 
now  amended  in  certain  respects  by  the  Act  of  1922. 

Under  it  every  citizen  of  European  descent  is  hable  to 
render  service  in  any  part  of  South  Africa  within  or 
without  the  Union  in  tune  of  war  for  the  defence  of 
the  Union.  Every  citizen  of  sound  physique  is  hable 
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Chapter  to  four  years’  training  between  age  seventeen  and 
" — ■  twenty-five.  A  minimum  of  50  per  cent  of  those  liable 
is  called  upon  to  serve;  those  who  are  not  selected  must 
at  age  twenty-one  enter  a  rifle  club  for  four  years.  As  an 
alternative  every  such  person  may  enter  the  South 
African  Division  of  the  Royal  Naval  Volunteer  Re¬ 
serve,  and  any  citizen  may  enter  a  rifle  club  if  he 
pleases.  There  is  a  small  permanent  force,  and  a  Coast 
Glarrison  Force,  composed  of  G-arrison  Artillery,  in  which 
citizens  may  serve,  and  a  Coast  Defence  Force  of  men 
trained  in  engineering,  harbour  works,  etc.  The  Active 
Citizen  Force  is  composed  of  those  in  training  between 
age  seventeen  and  twenty-five;  the  Rifle  Associations 
include  all  those  not  so  trained  from  age  twenty-one  to 
twenty-five,  and  others  who  volunteer,  as  well  as  boys 
from  thirteen  to  seventeen  in  areas  where  no  cadet 
training  exists.  The  Citizen  Force  Reserve  is  made  up 
of  ex-members  of  the  Active  Force  up  to  age  forty-five 
and  ex-members  of  Rifle  Associations  up  to  the  same 
age.  The  National  Reserve  embraces  all  between  seven¬ 
teen  and  sixty  not  serving  in  the  Active  Force  or  the 
Citizen  Force  Reserve;  after  these  have  been  called  out 
in  time  of  war,  the  National  Reserve  may  be  called  up 
in  three  classes  by  age.  Cadet  training  is  available  from 
age  thirteen  to  seventeen  for  those  boys  whose  parents 
do  not  object;  it  lasts  three  years  and  shortens  the 
period  of  compulsory  service.  The  Air  Force  is  intended 
to  secure  the  training  of  airmen  and  the  maintenance 
of  a  small  permanent  force,  concentrated  at  Pretoria, 
with  power  to  reach  in  a  day  any  point  in  the  Union. 
The  force  has  been  employed  in  reducing  revolt  in 
South-West  Africa,  but  with  inevitable  complaints  of 
undue  destruction  of  ionocent  tribesmen  and  women. 
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The  Minister  of  Defence  is  aided  by  a  Council  of 
Defence  and  a  headquarters  stafi  on  the  usual  basis. 
The  Director  of  Air  Services  is  also  commandant  of  the 
Air  Force,  and  the  Chief  of  the  General  Stafi  is  Secretary 
for  Defence  and  also  Executive  Chief  of  the  Union 
Defence  Force.  The  Union  Military  Disciphne  Code  is 
based  on  the  Army  Act;  it  apphes  always  to  the  per¬ 
manent  force,  and  also,  when  on  service,  to  the  other 
forces,  with  certain  restrictions  on  punishment  when 
not  on  war  service.  Civil  courts  hav^e  jurisdiction  in 
respect  of  ofiences  under  it  as  well  as  of  those  matters 
which  are  punishable  also  by  civil  law. 

The  purpose  of  the  scheme  is  essentially  to  secure 
the  Union  against  the  possihihty  of  native  unrest  on  a 
seriousscale.  Therefore,  under  GeneralHertzog’sregime, 
special  stress  has  been  laid  on  the  giving  of  facihties  for 
training  to  the  rural  districts  of  the  Cape  and  to  the 
farming  population  in  the  Transvaal  and  Orange  Free 
State. 

(6)  The  Irish  Free  State  has  not  yet  determined  on 
the  form  of  army  best  adapted  to  its  needs.  During  the 
regime  of  Mr.  Cosgrave  the  essential  requisite  was  to 
provide  a  force  sufficient  to  keep  the  subversive  ele¬ 
ments  under  repubhcan  leadership  in  a  state  of  quies¬ 
cence.  That  the  army  should  be  efiective  to  combat 
foreign  attack  was  soon  realised  to  be  an  impossibility. 
Under  the  treaty  of  1921  its  numbers  are  in  theory 
limited  to  the  proportion  borne  by  the  population  of 
Ireland  to  that  of  the  United  Kingdom  of  the  British 
forces.  The  rule  is  ambiguous,  as  the  term  Ireland  may 
be  interpreted  as  including  Northern  Ireland  in  the 
Free  State  population  for  the  purpose  of  computing 
the  number,  but  the  issue  is  of  no  importance.  The 
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xvn. 
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force  was  progressively  reduced  to  some  5000  men  with 

-  a  reserve  of  picked  men,  which  can  be  called  up  in 

national  emergency  or  in  aid  of  the  civil  power 
efficiency  being  maintained  by  twenty-one  days’ annual 
training. 

The  Minister  for  Defence  is  aided  by  an  advisory 
body,  the  Council  for  Defence,  composed  of  four 
members,  the  Parhamentary  Secretary  to  the  Ministry 
who  is  chosen  from  the  Dail,  the  Chief  of  Staff,  the 
Adjutant -General,  and  the  Quartermaster -General. 
The  military  members  hold  office  at  the  pleasure  of 
the  Executive  Council,  and  the  maximum  tenure  of 
office  is  three  years  continuously. 

Considerable  difficulty  has  been  experienced  in  keep¬ 
ing  the  Aumy  free  from  faction,  and  the  advent  of  Mr. 
De  Valera  to  office  has  increased  the  delicacy  of  its 
position  and  the  danger  to  public  safety  through  the 
resumption  of  activities  by  the  Irish  Eepubhcan  Army, 
a  force  unrecognised  by  law,  and  under  Mr.  Cosgrave’s 
regime  the  object  of  severe  repressive  legislation,  now 
suspended  in  operation. 

Newfoundland  has  frankly  abandoned  any  effort  to 
provide  for  military  defence,  as  a  result  inter  alia  of  the 
lack  of  funds  and  the  recognition  of  the  dependence  of 
the  Dommion  on  British  naval  protection. 

The  cessation  of  the  practice  of  stationing  imperial 
troops  in  the  Dominions  renders  for  the  time  being  the 
power  of  the  Dominions  to  repeal  the  Army  Act  in  its 
application  to  their  territories  of  no  importance.  But  it 
IS  clear  that  under  the  new  conditions  it  is  necessary  to 
secure  that,  if  any  troops  from  the  United  Kingdom  or 
a  Dominion  should  be  stationed  by  agreement  in  a 
Dominion  or  the  United  Kingdom,  there  should  be 
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accorded  to  ttiein.  sncli  imnninities  from  local  jnrisdic-  Chapter 

tion  as  miglit  be  suitable.  The  issue  is  laised  in  a  slight 
form  as  a  practical  matter  by  the  powers  given  to  the 
British  Government  as  regards  the  coastal  defence  of 
the  Irish  Free  State,  in  which  the  power  has  now  been 
given  to  repeal  the  Army  Act  in  its  apphcation  to  its 
territory.  Agreement  on  the  principle  of  according  a 
measure  of  exemption  on  the  hnes  customary  as  be¬ 
tween  forces  of  different  powers  when  present  by  agree¬ 
ment  on  the  territory  of  the  other,  as  in  the  case  of 
Egypt,  was  arrived  at  during  the  Imperial  Conference 
of  1930,  and  the  detailed  terms  proposed  will  doubtless 
in  due  course  be  generally  accepted. 

(7)  While  the  control  over  land  forces  was  from  the 
first  clearly  vested  in  the  Dominion  Parliaments,  for 
the  Imperial  Army  Act  was  carefully  framed  to  leave 
room  for  local  legislation  for  local  forces,  the  develop¬ 
ment  of  naval  forces  in  the  Dominions  was  long  re¬ 
tarded  by  the  difficulties  of  legal  authority.  It  was 
commonly  held  that  the  lack  of  extra-territorial  power 
on  the  part  of  the  colonies  prevented  their  laying  down 
disciphne  for  ships  outside  territorial  waters,’-  and 
obviously  a  navy  restricted  to  operations  in  such 
waters  would  serve  no  useful  purpose.  An  imperfect 
effort  was  made  by  legislation  in  I860  to  facilitate 
independent  control  of  local  flotillas,  with  full  power  to 
secure  that  in  time  of  stress  or  war  they  would  be  avail¬ 
able  for  imperial  control.  Some  use  was  made  of  this 
power  especially  in  Austraha,  but  it  was  not  until  the 
Colonial  Conference  of  1907  and  the  later  Conference  of 
1909  on  defence  that  the  decision  was  arrived  at  to 
permitthe  development  of  naval  forces  under  Dominion 

^  Brishaiie  Oyster  Fishery  Co.  v.  Emerson^  Knox  (N.S.W.),  80. 
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aa^er  control,  which  would  probably  be  transferred  to  British 
__  control  in  war.  This  project  was  developed  at  the  Con¬ 
ference  of  1911  to  provide  for  tbe  creation,  if  desired  by 
anada  and  the  Commonwealth,  of  two  squadrons  with 
defined  areas  of  operation.  To  render  control  possible 
an  Imperial  Act  was  necessary,  the  Naval  Discipline 
(Dominion  Naval  Forces)  Act,  1911,  which  ingeniously 
ensured  that  the  Dominions  should  be  able  to  legislate 
for  their  forces  without  danger  of  the  measures  being 
held  ultra  vires,  while  the  British  Government  was 
enabled  by  Orders  in  Council  to  carry  out  the  purpose 
of  securing  that  there  should  be  a  regular  relation  of 
semority  between  officers  of  the  British  and  Dominion 
navies,  and  that  officers  of  the  difierent  navies  should 
be  available  for  service  on  Courts  Martial  afiecting 
officers  of  other  branches.  The  Statute  of  Westminster, 
1931  (s.  2),  by  its  insistence  on  the  right  to  repeal 
Imperial  Acts  as  far  as  they  extend  to  the  Dominions, 
and  by  the  grant  of  extra-territorial  power,  completes 
^e  work  of  rendering  beyond  doubt  the  right  of  the 
Dominions  if  they  please  to  control  their  forces. 

The  other  aspect  of  control  afiects  the  position  of 
onumon  war  vessels  in  foreign  waters  and  harbours. 
Un  that  subject  also  agreement  was  achieved  in  1911 
on  the  basis  of  system  of  notification  to  the  British 
dimralty  and  the  British  representatives  at  foreign 
courts  of  the  intention  to  visit  foreign  waters  and 
harbours.  Now  that  Dominion  representation  has  been 
estabhshed,  these  officers  might  be  used  as  channels  of 
commumcation  in  such  an  event.  But  in  generaD  the 
rule  remains  that  the  commanders  of  war  vessels  in 

^  diplomatic  repre- 


such  circumstances  shall  accept  the  adihce  given  by  the  Chapter 
British  Government  on  any  issues  of  ceremonial,  or 
questions  of  foreign  poHcy. 

(8)  The_  actual  forces  of  the  Dominions  havelbeen 
steadily  dimimshed  in  course  of  time.  The  Washinoton 
Conference  of  1921-22  with  its  insistence  on  disarma¬ 
ment  strengthened  the  desire  in  the  Commonwealth, 
born  of  financial  difficulties,  to  diminish  the  cost  of  the 
Australian  navy,  and  the  necessity  of  sinking  the 
Australia  as  part  of  the  reduction  of  the  British  naval 
forces  m  1924  doubtless  damped  enthusiasm  for  naval 
development.  In  1925,  however,  it  was  decided  to  build 
two  crmsers  of  10,000  tons,  the  maximum  under  the 
Washmgton  treaty,  and  the  Australia  and  Canberra 
were  duly  commissioned  in  1928.  Moreover,  in  order  to 
povide  Austrahan  seamen  with  opportunity  to  share 
in  fleet  exercises  on  a  substantial  scale,  arrangements 
have  been  made  with  the  Admiralty  for  the  exchange 
of  a  cruiser  from  time  to  time.  The  decision  to  provide 
also  two  new  submarines  arrived  at  in  1925  was  finally 
modified  in  1930—31  in  view  of  the  difficulty  of  main- 
taimng  m  efficiency  in  Australia  so  highly  specialised  a 
serffice,  and  the  British  Government  in  1931  took  over 
the  submarines  as  a  free  gift,  agreeing  to  bear  the  cost 
of  maintenance.  The  only  other  vessel  of  value,  the 
seaplane-carrier  Albatross,  was  built  at  Sydney  and 
commissioned  in  1929;  other  units— two  small  cruisers, 
four  sloops,  five  destroyers— have  been  put  in  reserve. 

But  a  floating  dock  has  been  successfully  provided  for 
the  docking  of  the  cruisers.  A  Naval  College  on  British 
fines  has  been  established  to  train  officers.  Service  is 
voluntary,  the  numbers  being  now  97  per  cent  derived 
from  Australia,  and  there  is  a  Deserve  composed  of 
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Chapter  men  wlio  have  served  in  the  Royal  Australian  Navy. 
The  form  of  training  and  all  matters  of  equipment  are 
as  far  as  possible  the  same  as  in  the  British  Navy,  as 
the  necessity  of  the  closest  co-operation  is  recognised, 
though  the  fleet  ^  is  completely  rmder  Australian  control 
even  in  war  unless  it  is  decided  to  transfer  the  supreme 
command  to  the  British  Navy  and  the  Admiralty.  To¬ 
gether  with  the  military  and  air  forces  the  naval  force 
is  controlled  by  the  Minister  for  Defence. 

^  The  New  Zealand  naval  force  is  also  in  time  of  peace 
distmct  from  the  British  Navy,  but  it  passes  under 
British  control  in  time  of  war,  and  its  close  relation  to 
the  British  force  is  marked  by  its  designation  given  in 
1921  as  the  New  Zealand  Branch  of  the  Royal  Navy.  It 
is  controlled  by  the  Naval  Board  presided  over  by  the 
Minister  for  Defence  and  including  the  Commodore 
Commanding.  Enhstment  is  by  voluntary  recruitment 
for  twelve  years,  which  may  be  extended  by  agreement 
to  twenty-two.  As  in  Australia,  it  has  been  necessary 
drastically  to  reduce  expenditure  on  the  force,  which 
is  maintained  mainly  as  a  sign  of  the  Dominion’s  desire 
to  share  in  naval  defence.  A  more  striking  symptom 
of  this  feeling  is  the  decision  in  1927  to  contribute 
£1,000,000  towards  the  project  of  the  Singapore  base 
as  a  means  of  recognising  that  that  enterprise  was 
essentially  dictated  by  considerations  not  of  British 
but  of  Dominion  interests. 

In  Canada  the  decision  to  have  a  distinct  naval 
service  has  never  flourished.  It  had  not  been  developed 
in  the  period  before  the  war,  and  it  has  hardly  seriously 

^  Vessels  exchanged,  of  course,  fall  under  the  control  of  the  Govern¬ 
ment  in  whose  fleet  they  serve,  but  Mr.  Bruce  has  claimed  a  voice  in  any 
warlike  use  of  an  Australian  vessel:  Keith,  ResponaiUe  Government  in  the 
Dommiona  (ed.  1928),  ii.  1016,  1017. 
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been  revived.  Tbere  is  tlie  Royal  Canadian  Navy  and  Chapter 
its  Reserve,  and  its  Volunteer  Reserve,  botb,  of  course, 
voluntarily  recruited,  costing  3,375,000  dollars  in  1932; 
there  are  maintained  in  commission  t-Avo  destroyers  and 
four  mine-s-weepers,  half  based  on  Halifax,  half  on  Van¬ 
couver.  The  Minister  for  Defence  is  responsible  for 
control  of  the  force.  Newfoundland  naturally  has  made 
no  effort  to  develop  a  force  of  her  own. 

In  the  Union  of  South  Africa,  on  the  score  of  national 
status,  General  Smuts  at  one  time  favoured  the  idea  of 
an  iudependent  naval  unit,  but  soon  dropped  the  pro¬ 
ject  because  of  cost.  As  matters  now  stand,  citizens 
may  volunteer  to  serve  in  the  South  African  Division 
of  the  Royal  Naval  Volunteer  Reserve,  which  has 
companies  at  Cape  Town,  Durban,  Port  Elizabeth,  and 
East  London,  where  there  are  two  mine-sweeping 
trawlers  and  one  surveying  sloop.  These  units  are 
administered  under  the  orders  of  the  Commander-in- 
Chief,  Africa  Station,  by  the  Commander,  South 
African  Station,  whose  headquarters  are  at  Simon’s 
Town. 

The  charge  of  coastal  defence  by  the  treaty  of  1921 
was  given  in  the  case  of  the  Irish  Eree  State  to  the 
United  Kingdom.  The  matter  can  now  be  reopened  by 
agreement,  but  nothing  is  lihely  to  be  done  on  this 
head. 

(9)  The  Dominions  possess  full  control  over  their 
forces,  and  even  iu  war  time,  as  is  recognised  by  the 
constitution  of  the  Irish  Eree  State,  Article  49,  it  rests 
with  their  Parhaments  to  authorise  their  employment 
for  purposes  beyond  self  -  defence.’-  A  Government 

^  Tlie  doctrine  was  adopted  in  Canada  in  the  Chanak  incident  on 
September  18,  1922,  and  reiterated  on  March  1,  1923. 
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Chapter  might,  of  couxse,  in  emergency,  send  troops  or  prepare  to 

- ■  do  so  pending  the  meeting  of  Parhament,  but  the  mere 

need  of  funds,  apart  from  constitutional  considerations, 
would  render  it  impossible  for  it  to  ignore  the  legis¬ 
lature.  It  is  a  very  different  thing  to  suggest,  as  was 
done  by  Mr.  Meighen  in  Canada  in  1925-26,  that  before 
Canada  sent  any  force  overseas  a  general  election 
should  be  held  to  decide  the  issue.  Whether  such  action 
were  possible  would  depend  on  many  circumstances, 
and  the  general  view  taken  of  the  proposition  in 
Canada  was  that  of  Mr.  Ferguson,  that  by  such  a  pro¬ 
cedure  the  non-participation  of  the  Dominion  in  active 
hostilities  would  be  assured.  In  case  of  actual  attack,  of 
course,  no  Government  would  wait  for  Parhament,  for 
the  right  and  duty  of  self-defence  is  obvious. 

In  the  event  of  any  Dominion  desiring  to  use  its 
forces  overseas  in  an  Empire  war,  the  legislation  of  the 
Dominion  can  make  the  amplest  provision  for  their 
control,  and  even  in  the  war  period  of  1914-18,  before 
the  Statute  of  Westminster,  the  powers  of  the  Dominion 
Parliaments  added  to  the  Army  Act  availed  to  remove 
any  possibility  of  lack  of  legal  authority.  The  Do¬ 
minion  may  either  in  such  a  case  retain  control  of  its 
own  forces  or  co-operate  more  completely  by  placing 
them,  as  during  the  war,  under  the  British  Commander- 
in-Chief,  while  sharing  through  some  form  of  War 
Cabinet  for  the  Empire  with  the  British  Government 
the  supreme  control  of  their  employment.  In  view  of 
the  possibihty  of  co-operation  efforts  have  been  made 
to  assure  similarity  of  organisation  and  training  and  of 
tjrpes  of  armament,  while  the  Dominions  have  based 
their  codes  of  regulations  for  use  in  war  time  on  the 
Army  Act,  with  such  modifications  as  Dominion  senti- 
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ment  renders  necessary.  It  may  be  remembered  that  Chapter 
Austraban  law  during  tbe  war  of  1914-18  was  less 
rigorous  in  punisbments  than  British,  and  that,  on  tbe 
other  hand,  the  Imperial  Parhament  in  1930  made, 
against  the  advice  of  the  Army  Council,  several  mitiga¬ 
tions  in  the  terms  of  the  Army  Act  in  order  to  reduce 
the  number  of  ofiences  for  which  the  death  penalty  was 
exigible,  thus  in  part  assimilating  British  law  to  the 
Austrahan  model.  The  same  aim  to  secure  efiective  co¬ 
operation  when  desired  is  seen  in  the  interchange  of 
ofihcers  in  the  endeavour  to  secure  the  fullest  friendly 
co-operation  between  General  Staffs  in  the  United 
Kingdom  and  in  the  Dominions,  and  in  the  invitation 
to  the  Dominions  to  take  advantage  of  the  fachities  for 
the  study  of  strategy  and  kindred  problems  afforded 
by  the  establishment  of  the  Imperial  Defence  College. 

The  most  important  symbol  of  imperial  co-operation 
is  the  Imperial  Defence  Committee,  the  creation  of  hir. 
Balfour  when  Prime  Minister,  whose  activities  were  as 
far  as  practicable  developed  by  Mr.  Haldane.  The 
essence  of  that  body  is  the  principle  as  regards  the 
Dominions  of  inviting  their  Governments  to  have  issues 
affecting  defence  discussed  there  by  Dominion  minis¬ 
ters  and  experts,  so  that  the  Dominions  may  have  the 
advantage  of  the  best  possible  advice  in  any  matters 
in  which  they  care  to  receive  it.  The  Committee  has 
no  powers  of  decision;  it  is  purely  an  advisory  body, 
though  in  the  case  of  the  United  Kingdom  its  advice 
is  normally  adopted  by  the  Cabinet  and  the  Prime 
Minister  who  presides  over  its  most  important  sessions. 

In  its  power  of  securing  expert  investigation  on  any 
issue  it  possesses  resources  which  no  Dominion  Govern¬ 
ment  can  ever  expect  to  enjoy.  It  cannot,  however,  be 
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Chapter  said  that  the  suggestion  that  each  Dominion  should 
— ■  create  a  like  Defence  Conunittee  has  been  developed 
to  any  extent,  for  the  Donnnions  are  as  a  whole  un¬ 
interested  in  issues  of  defence. 

This  decline  in  concern  with  defence  has  been  seen 
especially  in  the  abandonment  of  the  compulsory 
system  in  Australia  and  New  Zealand,  the  striking  re¬ 
duction  of  Australian  efforts  at  setting  up  a  navy  of 
her  own,  and  the  general  determination  to  rely  for 
security  on  external  forces  of  one  sort  or  another.  In 
the  case  of  Canada  the  Monroe  doctrine  has  always 
provided  a  sure  shield  against  foreign  intervention  or 
serious  attack.  In  the  case  of  the  rest  of  the  Dominions 
the  League  Covenant  and  the  Kellogg  Pact  serve  much 
the  same  purpose,  together  with  the  projects  of  dis¬ 
armament,  which  are  believed  to  indicate  far  more 
probably  the  future  trend  of  events  than  the  disbehef 
of  Signor  Mussolini  in  the  desirability  of  the  abolition 
of  war  or  the  ideal  of  perpetual  peace,  or  the  determina¬ 
tion  of  Germany  to  undo  the  whole  system  of  the  peace 
treaties.  Yet  it  must  be  borne  in  mind  that  Germany 
has  strong  claims  for  the  restoration  to  her  of  the 
Pacific  and  African  territories  allotted  to  Australia  and 
to  New  Zealand  and  to  South-West  Africa,  and  that 
none  of  these  Dominions  could  view  with  anything  save 
grave  inquietude  the  presence  on  their  borders  of  what 
is  potentially  one  of  the  greatest  of  powers.  Moreover, 
the  attitude  of  JT apan  towards  the  League  of  Nations 
is  a  constant  reminder  that  Australia  bars  entry  to 
Japanese  and  other  orientals,  and  yet  seems  unable  to 
increase  her  population  to  such  a  number  as  would 
give  moral  support  to  her  claim  to  be  entitled  to  main¬ 
tain  a  White  Australia.  In  comparison  with  the  burden 


THE  GOVERNMENT  OF  THE  DOMINIONS 


431 


borne  by  the  British  taxpayer  (in  1932-33,  £50.476,300, 
navy;  £36,488,000,  army;  £17,400,000,  air),  the  contri¬ 
butions  made  by  Dominion  taxpayers  are  scarcely 
more  than  nominal,  even  in  the  case  of  Australia, 
which  reduced  defence  expenditure  from  £7,890,938 
(£2,765,033  for  the  navy)  in  1926-27  to  £3,913,031 
(£1,762,983)  in  1930—31,  and  since  has  efiected  further 
reductions. 

As  a  result  of  the  renunciation  of  legislation  for  the 
Dominions  by  the  Statute  of  Westminster  (s.  4),  the 
Army  and  Air  Force  (Annual)  Act,  1932,  provides 
modifications  in  the  Army  and  Air  Force  Acts  as 
regards  any  Dominion  in  which  the  Statute  is  brought 
into  operation.  These  Acts  still  govern  British  forces 
in  such  Dominions,  but  leave  intact  any  jurisdiction 
of  civil  courts  to  try  persons  subject  to  mihtary  law 
for  any  offence;  imprisonment  of  ofienders  in  Do¬ 
minion  prisons  depends  on  Dominion  law,  as  does 
punishment  of  civilians  for  violation  of  the  Acts. 


Cliapter 

XVII. 
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Chapter 

XVIII. 


THE  CHURCH  IN  THE  DOMINIONS 

Foe,  a  variety  of  reasons  the  Imperial  Government 
never  succeeded  in  securing  the  adoption  of  the  doc¬ 
trine  that  the  Church  of  England  held  in  the  colonies 
the  same  position  as  it  did  in  England.  In  fact  the 
appointment  of  a  bishop  to  the  American  colonies,  a 
step  which  must  have  raised  in  acute  form  the  whole 
legal  position,  was  deliberately  avoided,  to  the  great 
detriment  of  the  adherents  of  that  body;  hnt,  in  the  case 
of  Quebec,  the  King,  who  would  not  concede  any  free¬ 
dom  of  rehgion  to  his  subjects  in  Ireland,  was  induced 
to  consent  virtually  to  establish  and  endow  the  Eoman 
Catholic  Church  in  Quebec,  and  to  release  it  in  fact 
from  the  measure  of  civil  control  which  the  French 
kings  had  always,  in  consonance  with  the  fixed  prin¬ 
ciples  of  the  French  monarchy,  continued  to  exercise 
over  the  appointment  and  activities  of  the  episco¬ 
pate.^  The  result  of  this  pohcy  has  been  that  in  the 
Dominions  there  is  no  established  church  save  that 
of  Quebec,  which  may  in  effect  be  held  to  enjoy  that 
position. 

(1 )  It  was  at  first  held  that  there  existed  prerogative 
power  in  colonies  to  create  bishoprics  by  letters  patent 
and  to  confer  on  these  bishops  power  to  deal  with  the 

^  KeitE,  Const.  Hist,  of  the  First  British  Empire,  pp.  222  ff.,  386  ff. 
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conduct  of  clerical  persons  and  to  inflict  ecclesiastical  Chapter 

punisliments  upon  them.  For  this  purpose  it  was 
deemed  necessary  to  give  authority  to  summon  and 
swear  witnesses,  but  otherwise  jurisdiction  over  the 
laity  was  not  asserted.  Bishoprics  of  this  type  were 
created  in  Canada  from  1787,  in  Newfoundland  m  1839, 
and  in  Austraha  from  1836,  but  such  action  in  1842  in 
Tasmania  ehcited  protests  against  the  right  to  summon 
and  swear  witnesses.  It  was  then  realised  that  the 
prerogative  power  did  not  extend  to  authorise  such 
action,  and  henceforth,  save  by  inadvertence,  letters 
patent  gave  merely  the  power  to  visit  and  enquire  into 
clerical  action.  The  lack  of  coercive  power  was  speedily 
remedied  by  local  Acts  in  the  Australian  colonies  and 
in  Canada.  But  in  1853  letters  patent  were  issued  under 
which  the  Bishop  of  Cape  Town,  whose  office  had  been 
created,  with  power  to  visit,  only  in  1847,  was  given  the 
position  of  metropolitan  in  respect  of  the  newly  created 
bishops  of  Natal  and  Graham’s  Town.  This  led  to  the 
decision  of  the  bishop  to  summon  a  synod,  and  to  a 
conflict  with  Mr.  Long  in  his  diocese,  who  held  that  the 
bishop’s  action  was  illegal.  The  status  of  the  Church 
was  therefore  investigated  in  Long  v.  Bishop  of  Cape 
Town  1  by  the  Privy  Council,  which  held  that  after  the 
grant  of  representative  iastitutions  to  the  Cape  the 
Crown  could  neither  regulate  rehgion  nor  civil  rights 
by  prerogative,  and  that  Mr.  Long’s  position  must  rest 
merely  on  contract,  not  on  any  jurisdiction  inherent  in 
a  bishop.  As,  however,  Mr.  Long  was  in  the  right  in 
objecting  to  a  synod  held  without  the  authority  of  the 
Crown  or  the  legislature,  he  had  done  nothing  to  merit 


^  1  Moo.  P.Cr  (N.G.)  411;  Keith,  Responsible  Government  in  the 
Dominions  (ed.  1912),  iii.  1426-35. 
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Chapter  removal.  This  was  followed  by  the  famous  conflict  be- 

" _ '  tween  the  bishop  and  Dr.  Colenso,  bishop  of  Natal, 

when  the  bishop  as  metropolitan  sought  to  remove  Dr. 
Colenso  from  his  post  because  of  his  alleged  heretical 
doctrines.  In  this  case  the  Privy  Council,  on  a  mis¬ 
understanding  of  the  facts,^  held  that  the  Crown  had 
no  legislative  power  as  regards  Natal  and  that  the 
metropolitan  relation  was  invahd  in  respect  of  civil 
law,  for  the  law  of  the  Church  of  England  was  no  part 
of  colonial  law  without  legislative  sanction.  In  fact  the 
Crown  had  still  power,  as  Natal  was  a  conquered  or 
ceded  colony  and  had  not  then  received  representative 
government,  so  that  the  principle  of  Campbell  v.  Hall  ^ 
did  not  apply,  and  in  Bishop  of  Natal  v.  Green  ®  the  local 
court  asserted,  quite  correctly,  the  authority  of  the 
bishop  over  his  clergy  under  the  letters  patent. 

The  Imperial  Government,  however,  decided  now  to 
abandon  creation  of  colonial  bishoprics  by  letters 
patent  even  where  the  legal  power  existed,  and  hence¬ 
forth  the  colonial  churches  were  allowed  to  regulate 
their  own  mode  of  selecting  bishops,  though,  if  a 
Dominion  bishop  desires  consecration  by  the  Arch¬ 
bishop  of  Canterbury,  the  royal  licence  must  be  ob¬ 
tained,  while  the  position  of  colonial  clergy  was  legis¬ 
lated  for  as  regards  England  by  an  Act  of  the  British 
Parliament  in  1874  at  the  instance  of  Lord  Blachford. 
South  Africa  developed  a  Church  of  its  own,  in  com¬ 
munion  with  the  Church  of  England  but  no  part  of  it. 
This  issue  was  settled  by  the  Privy  Council  in  Merriman 

^  Lord,  Bishop  of  Natal,  In  re  (1865),  3  Moo.  P.C.  (N.S.)  115;  of.  Bishop 
of  Cape  Town  v.  Bishop  of  Natal,  L.B.  3  P.C.  1. 

2  (1774),  20  St.  Tr.  239.  \ 

^  [1868]  N.L.R.  138;  18  L.T.  112.  Of.  Bishop  of  v.  Gladstone 
(1866),  L.B.  3  Eq.  1;  R.  v.  Eton  College  (1857),  8  E.  &  B.  610. 
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V.  Williams,-^  when  it  was  pointed  out  that  the  constitu-  Chapter 
tion  of  the  Church  of  the  Pro^dnce  of  South  Africa 
expressly  disclaimed  the  binding  effect  of  judgements 
on  doctrine  of  the  Privy  Council,  and  thus  created  an 
irreconcilable  gulf  between  the  two  churches.  It  follows, 
therefore,  that  any  church  in  the  Cape  which,  like 
Trmity  Church,  is  vested  in  trustees  for  the  mainten¬ 
ance  of  worship  according  to  the  Church  of  England 
cannot  be  handed  over  to  the  control  of  the  South 
African  Church,  unless,  of  course,  by  legislation,  a  doc¬ 
trine  reaffirmed  in  1932  by  the  South  African  courts  ^ 
following  the  decision  of  the  Privy  Council.  In  the  same 
way  the  intervention  of  the  legislature  in  1910  was 
necessary  to  secure  for  the  South  African  Church  con¬ 
trol  of  the  property  which  had  been  in  the  charge  of 
Bishop  Colenso  as  a  representative  of  the  Church  of 
England  proper. 

(2)  The  Protestant  Churches  other  than  the  Church 
of  England  never  had  any  claim  to  be  estabhshed 
churches,  though  the  Church  of  Scotland  had  a  right  to 
be  treated  under  the  Canada  Constitution  Act  of  1791 
as  one  of  the  Protestant  Churches  for  whose  main¬ 
tenance  governmental  endowments  of  land  were  pro¬ 
vided,  a  regime  which,  after  causing  the  long-drawn-out 
controversy  over  the  clergy  reserves,  was  ended  in  1854 
by  the  diversion  of  aU  the  property  to  purely  secular 
ends,  with  a  saving  for  hfe  interests.  The  position  of 
these  churches  and  of  all  other  rehgious  institutions 
rests  therefore  on  contract,  and  on  that  basis  the 
courts  may  have,  when  any  civil  as  opposed  to  merely 

1  (1882),  7  App.  Gas.  484. 

^  The  dispute  arose  regarding  the  same  Trinity  Church  as  in  Merriman 

V.  Williams,  the  Appellate  Division  on  June  30  negating  any  control  over 
it  of  a  bishop  of  the  South  African  Church. 
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Ch^ter  religious  issue  arises,  to  investigate  the  practice  and 
— _  ■  doctrine  of  the  church  so  far  as  to  decide  the  justice  or 
injustice  of  a  claim  to  property  or  of  immunity  from 
removal  from  office.  The  position  is  thus  precisely  as  in 
Merriman  v.  Williams,  where  it  was  necessary  to  decide 
whether  or  not  the  South  African  Church  could  assert 
a  claim  to  property  which  was  held  on  trust  for  the 
Church  of  England.  The  court  perforce  had  to  investi¬ 
gate  the  doctrines  and  disciphne  of  the  South  African 
body  to  determine  its  relation  to  the  Church  of  Eng¬ 
land,  and  the  case  is  important  because  of  the  recogni¬ 
tion  that  no  mere  change  of  form  of  government _ 

which  might  be  inevitable — w ould  necessarily  terminate 
vital  connection  so  as  to  prevent  continuity.  The  chief 
difficulty  which  now  arises  is  to  decide  how  far  a 
minister  may  deprive  himseE  of  the  right  to  appeal  to 
the  civil  courts  by  binding  himself  to  accept  the  juris- ' 
diction  of  the  rehgious  courts.  The  question  was  debated 
in  Macquem  v.  Frachleton'^  by  the  High  Court  of  the 
Commonwealth  but  without  absolutely  decisive  results, 
and  it  is  probable  that  no  exact  rule  can  be  laid  down 
a  priori.^ 

Legislation  to  enable  the  churches  to  manage  their 
affairs  and  to  set  out  their  constitutions  in  accordance 
with  their  wishes  is  far  from  rare.  The  Dutch  Reformed 
Church  was  enabled  to  unite  its  distinct  units  in  the 
four  provinces  by  a  Union  Act  of  1911.  In  1927,  by  a 

1  (1909),  8  C.L.R.  673.  Compare  McMillan  v.  Free  Church  of  Scotland, 
22  D.  290. 

^  Disputes  often  turn  on  the  power  to  adopt  new  doctrines  where 
property  is  held  on  trust:  Woddl  v.  Potter,  [1929]  3  D.L.R.  525  (Baptist 
Church).  The  courts  will  not  interfere  in  relations  of  members  of  a 
voluntary  society  if  what  is  done  is  within  the  rules,  it  these  are  not 
contrary  to  natural  justice  and  are  applied  in  good  faith:  Wetmon  v. 
Bayne,  [1928]  1  D.L.R.  848. 
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private  Act  of  tlie  Union,  tlie  Wesleyan  Methodist  Ciiapter 
Church  of  South  Africa,  hitherto  in  organic  union  with 
the  parent  conference  in  Great  Britain,  was  recognised 
as  an  entirely  autonomous  community,  though  re¬ 
maining  in  communion  with  the  parent  body.  Of 
fundamental  importance  to  Canada  has  been  the  union 
of  the  Presbyterian,  Congregational,  and  Methodist 
Churches  into  the  United  Church  of  Canada.  It  necessi¬ 
tated  Dominion  and  provincial  legislation,  for  a  church 
extending  throughout  the  Dominion  could  not  be  dealt 
with  by  provincial  legislation  on  civil  rights  alone. 

Hence  a  certain  amount  of  difficulty  arose  as  to  the 
question  of  entry  into  the  United  Church,  for  a  strong 
body  of  Presbyterian  opinion,  especially  in  the  eastern 
provinces  where  religion  takes  on  a  more  particularistic 
t3q)e,  felt  unwilling  to  enter  the  new  body.  Authority 
was  given  by  Dominion  Act  in  1924  for  creation  of  the 
United  Church,  and  six  months  before  June  10, 1925, 
were  allowed  for  any  congregation  to  decline  inclusion, 
in  which  case  the  church  property  was  not  to  pass  to 
the  new  body.  In  Nova  Scotia  an  Act  of  1924  gave 
authority  to  any  congregation  to  join  the  United 
Church  at  any  time  after  June  10, 1925,  and  St.  Luke’s 
congregation,  which  had  originally  in  1924  decided  not 
to  join,  declared  in  July  1925  its  desire  to  join.  It  was 
ruled  by  the  Privy  Council^  that  the  choice  imder  the 
Dominion  Act  ruled  the  position,  for  the  right  to  enter 
the  United  Church  or  to  remain  out  of  it  must  be 
declared  prior  to  June  10, 1925,  and  the  provincial  Act 
could  not  alter  that  fact  as  it  had  proposed  to  do. 

^  8t.  Luke's,  Saltsprings,  Trustees  y.  Cameron,  [1930]  A.C.  673.  For 
other  cases  see  Aird  y.  Johnson,  [1929]  4  D.L.B.  664;  Ferguson  y. 

Maclean,  [1931]  1  D.L.R.  61. 
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Subsidies  to  churches  have  now  generally  been  aban¬ 
doned  by  Parliaments,  though  for  a  time  the  Austrahan 
colonies  for  the  most  part  made  grants  in  proportion  to 
numbers  of  members  of  the  several  congregations.  The 
Commonwealth  of  Australia  is  specifically  forbidden  to 
estabhsh  any  religion  or  require  a  rehgious  profession 
from  a  servant  of  the  Commonwealth,  nor  may  it  inter¬ 
fere  with  the  exercise  of  religion,  but  these  rules  are 
rather  pm/oma  than  of  importance.  In  the  case  of  the 
Irish  Free  State,  however,  the  treaty  of  1921  enjoins 
abstention  from  religious  discrimination,^  and  the  Con¬ 
stitution  by  Article  8  provides  that  “freedom  of  con¬ 
science  and  the  free  profession  and  practice  of  religion 
are,  subject  to  pubhc  order  and  morality,  guaranteed  to 
every  citizen,  and  no  law  may  be  made  either  directly 
or  indirectly  to  endow  any  religion,  or  prohibit  or 
restrict  the  free  exercise  thereof,  or  give  any  preference, 
or  imipose  any  disabihty,  on  account  of  rehgious  behef 
or  rehgious  status,  or  afiect  prejudicially  the  right  of 
any  child  to  attend  a  school  receiving  pubhc  money 
without  attending  the  rehgious  instruction  at  the 
school,  or  make  any  discrimination  as  respects  state 
aid  between  schools  under  the  management  of  difierent 
rehgious  denominations,  or  divert  from  any  rehgious 
denommation  or  any  educational  institution  any  of  its 
property  except  for  the  purpose  of  roads,  railways, 
hghting,  water,  or  drainage  works,  or  other  works  of 
pubhc  utihty,  and  on  payment  of  compensation.”  ^  It 
must  be  presumed  that,  despite  the  disappearance  of 


The  Eoman  CathoKc  Church  law  is  in  the  Free  State  a  foreign  law,  to 

“  Quebec:  O’ Callaghan 

'  2  (power  of  bishop  to  remove  parish  priest). 

For  the  power  of  control  of  schools  in  the  parallel  case  of  Northern 
Ireland,  see  Londonderry  County  Council  y.  McGlade,  [1929]  N.I.  47. 
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any  Imperial  Act  to  render  tMs  prorision  binding  if  the 
Irish.  Free  State  repeals  the  Imperial  Act  of  1922,  the 
treaty  and  the  constitution  will  still  govern  the  clause 
and  prevent  action  contrary  to  it  being  valid,  but  the 
same  issue  rises  as  in  the  case  of  the  proposed  abolition 
of  the  oath  of  allegiance. 

(3)  A  different  fate  has  attended  the  Church  of  Eome 
in  Quebec.  British  policy  in  1774  confirmed  it  in  its 
privileges  and  gave  it  legal  powers  to  exact  its  dues 
from  all  Catholics,  though  not  from  Protestants.  The 
effect  of  this  concession,  which  has  been  continued  in  aU 
subsequent  legislation  and  is  now  regulated  by  pro¬ 
vincial  statutes,  is  to  give  the  church  virtually  the 
position  of  the  estabbshed  church  of  Quebec.  Moreover, 
the  law  of  Quebec  continues  much  of  the  old  ecclesi¬ 
astical  law.  This  favoured  position  has  not  gone  with¬ 
out  comment  in  the  Dominion,  and  prolonged  litigation 
and  much  bitterness  were  excited  in  1869-75  by  the 
controversy  over  the  right  of  a  Cathohc  who  had  been 
condemned  for  his  opinions  by  the  hierarchy  to  secure 
burial  in  a  Roman  Cathohc  cemetery.  The  Prri^ 
Council  ^  decided  the  issue  in  favour  of  the  right,  based 
on  a  careful  study  of  Quebec  law,  which  later  was 
altered.  Even  more  acute  for  a  time  was  the  unrest 
caused  by  the  assumption  of  some  Canadian  judges 
that  the  decree  of  the  Pope  known  as  Ne  temere  re¬ 
garding  forms  of  marriage  altered  automatically  the 
law  of  Quebec.  This  contention  was  also  disallowed  by 
the  Privy  Council,^  which  took  the  opportunity  to 
point  out  that  the  concession  made  to  the  church  in 

^  (1874),  L.R.  6  P.C.  157  as  Brown  y.  Cure  de  Montreal;  Willison,  8ir 
Wilfrid  Laurier^  i.  53-76. 

^  Bespatie  v.  Tremblay,  [1921]  1  A.C.  702. 


Chapter 

XYm. 
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xviiL  continue  the  church  in  the  plenitude  of  its 

former  ^wers  under  a  regime  which  did  not  even 
tolerate  Protestantism,  but  gave  it  a  defined  position 
which,  but  for  statute,  would  have  been  illegal.  This 
judgement  established  that  Quebec  may  legislate  if  it 
pleases,  to  conform  to  papal  injunctions,  but  that  such 
injunctions  are  not  part  otherwise  of  the  law  of  the 
provmce.  The  position  is  in  a  sense  vital,  because  the 
province  is  mhibited  from  any  rash  legislation  which 
might  injuriously  afiect  Protestants  by  the  Dominion 
power  to  disallow,  but,  if  the  law  were  capable  of  auto¬ 
matic  chanp  by  the  Pope,  the  safeguard  for  modera¬ 
tion  would  be  gone.  The  church  dominates  Quebec  life 
and  Its  attitude  towards  Protestants  is  not  badly  re- 
vealed  m  the  provincial  Act  of  1903,  which  classed 
Jews  mth  them  in  school  matters,  or  the  argument  of 
one  judge  in  the  case  ^  arising  out  of  that  action,  that 
ews  were  in  the  same  religious  category  as  Pro- 
estants,  a  rather  interesting  revelation  of  Christian 
charity  Strikmg  also  is  the  Act  of  1888,  which,  to 
please  tte  Pope,  restored  to  the  Jesuits  the  property 
confiscated  on  the  conquest  of  Canada,  although  any 

im  to  it  had  long  been  extinguished  either  by  the 
snppressmn  of  the  order  by  the  Pope  in  1773  or  the 
death  of  the  last  member  of  the  Order  in  Canada  in 
1800.  Strong  as  was  feehng  against  the  measure,  the 
Do_^mon  Government  was  upheld  by  the  Commons 
in  ite  refusal  to  interfere  in  a  decision  which  was  one 
tor  Quebec  to  make  as  it  pleased. 

(4)  Sectarian  feeling  has  intervened  in  pohtics  mainly 
through  the  of  the  church  in  Quebec  to  govern 

the  pohtics  of  Its  adherents.  The  issue  was  bitterly 

H^rsch  V.  Montreal  Protestant  School  Commrs.,  [1928J  A.C.  200. 
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disputed  during  the  period  from  1873  in  Canadian  Chapter 
politics  when  the  hierarchy  was  opposed  to  the  Liberal 
party.  At  the  Charlevoix  bye-election  the  cures  used 
undue  influence  and  spiritual  and  temporal  intimida¬ 
tion  freely.  Yet  when  the  election  of  Mr.  Lange vin  was 
attacked  on  this  score,  Routhier,  J.,  held  that  he  had  no 
jurisdiction  to  censure  a  priest  on  account  of  the  exer¬ 
cise  of  his  duty  to  advise  parishioners  in  accordance 
with  the  views  of  his  superiors.  He  accepted  the  view 
that  an  ecclesiastical  person  was  not  subject  to  the 
jurisdiction  of  a  civil  court  without  the  sanction  of 
his  spiritual  superior.  This  view  was  rejected  by  the 
Supreme  Court,  Taschereau,  J.,  and  Ritchie,  J.,  both 
negating  the  doctrine  of  ecclesiastical  immunity  and 
the  superiority  of  the  church  to  the  laws  of  theland.^ 

The  same  view  was  taken  by  Casault,  McCord,  and 
McGuire,  JJ.,  in  holding  void  in  1876  the  Bonaventure 
election  in  Quebec  on  the  ground  of  spiritual  penalties 
being  threatened  against  those  who  voted  for  the 
Liberal,  with  the  approval  of  the  Conservative  candi¬ 
date.  Efforts  were  made  by  the  Pope  to  inculcate 
moderation  on  the  ecclesiastical  authorities,  and  after 
a  visit  of  Mgr.  Conroy  as  apostoHc  delegate  in  1877  the 
bishops  issued  instructions  which  should  have  pre¬ 
vented  a  repetition  of  the  earher  tactics.  None  the  less, 
in  1878  the  election  at  Berthier  was  reversed  on  the 
ground  of  the  use  of  spiritual  threats  to  intimidate 
the  voters,  a  policy  used  successfully  in  1932  in  Malta. 

Much  vehemence  was  shown  in  1896  in  the  controversy 
over  the  Manitoba  education  question,^  but  Sir  W. 

^  Willison,  Sir  Wilfrid  Laurier,  i.  253-96;  Brassard  v.  Langemn,  1 
S.C.B.  146. 

^  Skelton,  Sir  Wilfrid  Laurier,  i.  440-85,  ii.  16;  Willison,  op.  cit.  ii. 

202  ff.,  259  £E. 
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Laurier  succeeded  in  winning  a  factory  despite  the 
efforts  of  the  hierarchy  to  secure  a  majority  for  the 
Conservative  Government  in  gratitude  for  its  efforts 
to  coerce  Manitoba.  Sir  W.  Laurier  succeeded,  how¬ 
ever,  at  no  distant  date  in  winning  popularity  by  his 
adjustment  with  Manitoba  of  the  education  question, 
and  he  placed  Catholics  under  considerable  obhgations 
by  his  insistence  agaiast  the  wishes  of  many  in  his  own 
party  in  forcing  denominationalism  on  Saskatchewan 
and  Alberta  in  1905  when  they  were  given  provincial 
status.’-  The  church  has  in  later  years  moderated  the 
vehemence  of  its  claims,  but  the  substance  of  its  con¬ 
trol  over  the  faithful  has  in  no  wise  been  reduced,  nor 
is  there  any  doubt  that  it  is  to  the  church  that  Quebec 
owes  the  preservation  and  extension  of  the  French- 
Canadian  race. 

In  New  South  Wales  and  Queensland  Roman 
Cathohc  influence  is  strong  and  has  on  the  whole 
favoured  the  Labour  party,  for  many  of  the  Cathohcs 
are  Irish  who  are  disloyal  to  the  imperial  connection 
and  see  in  the  Labour  party  the  most  promising 
material  for  carrying  out  the  aim  of  detaching  the 
Commonwealth  from  the  Empire. 

It  is  in  the  sphere  of  the  teaching  of  rehgion  in 
schools  that  pohtical  struggles  have  chiefly  centred. 
Reference  has  already  been  made  to  the  issue  in 
Canada;  how  much  alive  it  is  may  be  seen  from  the 
bitterness  of  the  denunciation  of  Saskatchewan  for 
forbiddmg  in  its  ordmary  schools  the  display  of  re- 
hgious  emblems  in  1930.  In  Austraha  the  principle  that 

’  Skelton,  cyp.  cit.  ii.  224-47;  Willison,  op.  cit.  ii.  369-80;  B.  (Brooks)  v. 
Ulmer,  [1923]  1  D.L.R.  304;  Alberta  Act,  Section  11,  In  re,  [1927]  S.C.R. 
364,  assert  the  validity  of  the  limitations  put  on  provincial  power. 
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children  shall  have  some  form  of  religions  instrnetioii.  Chapter 

unless  their  parents  object,  is  accepted  in  New  South  V]?’ 
Wales,  in  Queensland,  where  it  was  insisted  on  by  the 
voters  at  a  referendum  of  1908  in  the  teeth  of  the 
Government  of  the  day,  in  Tasmania  and  in  Western 
Austraha,  but  not  in  South  Australia  or  Victoria,  while 
New  Zealand  has  been  acutely  divided  on  the  issue  but 
without  effect  so  far.  In  the  Union  of  South  Africa 
schools  are  opened  with  prayer  and  Bible  reading.  The 
teaching  of  Bible  history  is  permitted  subject  to  a  con¬ 
science  clause,  but  no  doctrinal  or  sectarian  instruction 
is  allowed,  save  in  the  Cape  province  under  conditions 
laid  down  in  an  Ordinance  of  1921.  In  the  Irish  Free 
State,  of  course,  denominational  education  is  largely 
prevalent. 


CHAPTEE  XIX 


HONOURS  AND  PRECEDENCE 

C^^er  (1)  It  Las  already  been  pointed  out  that  so  long  as 
— Dominion  officials  and  residents  are  ansious  to  receive 
Lonours  witL  imperial  status,  the  Governments  of  tbe 
Dominions,  despite  their  new  status,  cannot  expect 
that  their  advice  shall  prevail  with  the  King  without 
the  assent  of  the  Imperial  Government,  within  whose 
functions  the  control  of  this  prerogative  still  hes.  The 
rule  prior  to  the  evolution  of  Dominion  status  was 
simple.  The  Government  of  a  Dominion  or  State  could 
recommend  for  honours,  but  the  Governor-General  was 
expected  to  comment  on  such  recommendation,  and  he 
was  not  debarred  from  himself  suggesting  names  when 
the  honours  were  not  intended  to  be  awarded  for 
political  services.  It  was  in  fact  obvious  that  for  the 
British  Government  to  reward  in  this  way  a  political 
enemy  of  the  Dominion  Government  would  be  highly 
unwise.  In  the  case  of  the  States  the  Governor-General 
personally  was  also  requested  to  give  his  opinion,  chiefly 
from  the  point  of  view  of  the  comparative  claims  of 
persons  recommended  by  the  different  States. 

In  the  case  of  Canada  the  award  of  honours  fell  into 
disrepute  during  the  war,  partly  owing  to  the  unwise 
generosity  of  grants,  partly  owing  to  the  innovation  of 
including  hereditary  honours  such  as  peerages  and  the 

444 
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impopiilarity  of  two  of  tlie  recipients  of  these  honours.  Ckapter 

The  Govermnent  of  Sir  E.  Borden  did  not  wholly  share 
the  view  or  the  people,  and  drastic  action  was  forced 
by  the  voice  of  the  back-bench  members  of  the  House 
of  Commons,  whom  the  ministry  dare  not  defy.  An 
address  was  voted  to  the  Crown  in  1919  ^’to  refrain 
hereafter  from  conferring  any  title  of  honour  or  titular, 
distinction  on  any  of  your  subjects  dormciled  or  ordin¬ 
arily  residing  in  Canada,  save  such  appellations  as  are 
of  a  professional  or  vocational  character  or  which 
appertain  to  an  office”.  It  was  further  requested  that 
every  hereditary  honour  held  by  a  person  domiciled  or 
ordinarily  residing  in  Canada  should  be  made  to  ter¬ 
minate  on  his  death.  The  latter  request  was  not  formally 
acted  upon,  as  the  proposal  would  have  required  an 
Imperial  Act,  but  the  former  has  been  rehgiouslv 
observed.  The  rule  has  been  resented  by  those  circles 
in  which  honours  were  held  in  value,  but  an  efiort  by 
the  leader  of  the  opposition  to  secure  a  reversal  of  the 
decision  failed  decisively  and  the  probabihty  of  the 
Government  risking  popularity  in  the  democratic  West 
by  insistence  on  change  is  small.  The  presence  of  the 
United  States  in  close  proximity  has  an  inevitable  efiect 
in  rendering  honours  unpopular. 

The  decision  of  the  Dominion  has  been  dehberately 
homologated  by  the  Union  of  South  Africa,  and  it  is 
the  rule  adopted  by  Labour  Governments  in  the  Com¬ 
monwealth  and  the  States.  Other  Governments  do  not 
adopt  this  system,  with  the  result  that,  as  honours 
can  hardly  be  refused  on  personal  grounds  to  minis¬ 
ters  of  a  certain  status,  the  hst  of  persons  decorated 
for  Dominion  services  is  not  altogether  satisfactory. 

There  is  no  general  agreement  in  those  Dominions 
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Cha:|er  where  honours  are  still  awarded  as  to  the  wisdom  of 

- tile  procedure. 

There  is  no  restriction  to  any  one  form  of  honour. 
Peerages  and  baronetcies  are  unquestionably  undesir¬ 
able  in  view  of  the  clear  sentiment  of  the  Dominions 
that,  even  assuming  that  merit  should  be  rewarded  in 
hfe  in  this  manner,  perpetuation  is  undesirable.  Mr. 

■  Bruce  as  Prime  Minister  of  the  Commonwealth  re¬ 
ceived  the  C.H.,  but  this  is  nearly  isolated.  Formally 
the  various  ranks  of  the  Order  of  St.  Michael  and  St. 
George  (Knight  Grand  Cross,  Knight  Commander,  and 
Companion)  are  awarded,  but  the  different  ranks  of  the 
Bath  may  be  given,  not  to  mention  the  less  distinguished 
Order  of  the  British  Empire  and  the  Imperial  Service 
Order.  Knighthood  is  considered  appropriate  to  judges. 
The  Victorian  Order,  unlike  these  other  orders,  is  a 
matter  in  which  the  King  acts  on  his  personal  discre¬ 
tion,  and  he  may  award  it  for  some  service  in  regard  to 
the  Dominions  which  he  considers  sufficiently  personal 
to  deserve  recognition.  In  other  cases  the  award  is 
made  on  the  submission  of  the  appropriate  minister, 
the  Prime  Minister,  or,  in  the  case  of  the  St.  Michael 
and  St.  George,  the  Dominions  Secretary.  Honours  for 
persons  of  Dominion  origin  but  serving  in  the  British 
defence  forces  may  be  accorded  on  the  recommenda¬ 
tion  of  the  appropriate  department,  and  are  not  ex¬ 
cluded  even  as  regards  Canadians  or  South  Africans, 
nor  are  honours  barred  in  the  case  of  persons  connected 
with  the  Dominions  but  ordinarily  resident  in  the 
United  Kingdom,  but  in  such  cases  services  should  be 
rendered  in  matters  not  concerning  the  Dominions. 
The  rule  is  neatly  expressed  in  Article  5  of  the  Irish 
Constitution:  “No  title  of  honour  in  respect  of  any 
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services  rendered  in,  or  in  relation  to,  tlie  Irish  Free  Chapter 
State  may  be  conferred  on  any  citizen  of  the  Irish  Free 
State,  except  with  the  approval  of,  or  upon  the  advice 
of,  the  Executive  Council  of  the  State.’  ’  It  will  be  noted 
that  here  as  usual  the  Governor-General  is  ignored, 
though  normally  at  the  time  when  the  constitution  was 
enacted  his  advice  would  have  been  an  important 
factor  to  be  considered  by  the  Imperial  Government 
before  acting  on  the  advice  tendered  to  it. 

The  Canadian  resolution  excludes  the  use  of  appella¬ 
tions  which  mark  the  tenure  of  office.  Thus  there  is  no 
objection  to  the  holding  of  British  Privy  Councillor- 
ships  by  members  of  the  Dominion  Cabinets,  though 
General  Hertzog  has  declined  the  honour.  The  style 
Honourable  is  therefore  used  in  Canada  as  in  the  rest 
of  the  Dominions.  It  is  borne  by  all  members  of  Execu¬ 
tive  Councils  (including  the  Privy  Council  of  Canada, 
for  which  Sir  J.  Macdonald  vainly  sought  the  style  of 
Right  Flonourable),  all  members  of  Legislative  Comicils 
(save  that  of  Quebec),  Canadian  and  Union  (but  not 
Australian)  Senators,  and  Speakers  of  the  lower  house 
of  the  legislatures,  and  the  same  style  is  given  to  judges 
of  the  Supreme  Courts  in  the  Dominions.  On  retire¬ 
ment  from  office  the  style  may  be  granted  by  the  Crown 
to  ex-ministers  who  have  served  for  three  years  on  an 
Executive  Council  or  one  year  in  the  office  of  Prime 
Minister,  to  Presidents  of  the  upper  houses,  and 
Speakers  of  the  lower  houses  after  three  years’  service, 
and  to  members  of  the  upper  houses  after  ten  years’ 
service,  and  to  judges  of  the  Supreme  Courts.  This 
style  is  recognised  by  direction  of  the  Crown  through¬ 
out  the  Empire. 

The  style  of  a  Governor-General  is  His  Excellency; 
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his  wife  is  Her  Excellency;  a  Governor  His  Excellency, 
— ■  and  an  ofl&cer  administering  the  government  is  in  like 
case.  The  Lieutenant-Governors  of  the  Canadian  pro¬ 
vinces  are  styled  His  Honour,  and  the  same  style  is 
sometimes  used  elsewhere,  but  the  Administrators  of 
the  provinces  of  the  Union  are  Honourable.  In  1927  it 
was  provided  and  intimated  by  Canadian  Order  in 
Council  that  Lieutenant-Governors  in  the  provinces 
should  be  entitled  to  the  style  Honourable  during  ofdce 
and  for  life  after  retirement. 

(2)  Precedence  like  honours  is  a  matter  of  the  royal 
prerogative,  but  there  is  an  important  distinction  be¬ 
tween  the  two  cases.  Honours  are  imperial,  and  involve 
the  advice  of  the  British  Government.  Any  Dominion 
may,  of  course,  create  an  honour  and  authorise  the 
Governor-General  to  bestow  it,  and  Quebec  has  the 
Order  of  Agricultural  Merit,  but  such  honours  at 
present  would  not  be  as  highly  valued  as  British 
honours,  though  in  the  Irish  Free  State  the  possibility 
of  legislation  has  been  discussed.  In  regard  to  pre¬ 
cedence  the  matter  is  local,  and  there  is  now  no  ground 
why  the  matter  should  not  be  determined  solely  by  the 
advice  of  the  ministry.  It  depends  in  fact  on  various 
grounds;  there  is  no  reason  why  it  should  not  form  the 
subject  of  enactment,  and  judicial  precedence  has  been 
so  regulated  with  inconvenient  results;  as  a  rule  it  is 
determined  under  the  prerogative  by  the  approval  of 
Hsts  by  the  King,  as  in  the  case  of  the  Commonwealth 
in  1903,  the  Union  in  1910,  and  Canada  in  1923.  Where 
there  is  no  definite  list  the  Governor-General  can  regu¬ 
late  the  matter,  unless  authoritative  usage  has  re¬ 
stricted  his  discretion.  Legally  persons  who  by  birth 
or  title  have  precedence  in  the  United  Kingdom  cannot 
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claim  any  precedence  in  the  Dominions;  if  accorded,  it 
is  by  courtesy,  and  in  any  case  it  is  the  rule  that  all 
officers,  naval,  military,  or  civil,  must  rank  by  office,  and 
that  their  wives  follow  their  status,  not  any  they 
possess  in  the  United  Kingdom  by  birth,  a  rule  reminis¬ 
cent  of  a  time  when  quarrels  on  precedence  between  the 
wives  of.  high  officials  were  not  unknown.  Curiously 
enough,  there  has  been  in  Canada  of  late  a  revival  of 
ceremonial,  some  of  the  usages  of  the  British  Court 
having  been  introduced  by  the  Governor-General,  in 
striking  contrast  to  the  regime  of  the  Duke  of  Con¬ 
naught  as  Governor-General  or  that  of  the  Marquis  of 
Lome. 

Ecclesiastical  precedence  has  ceased  to  cause  serious 
trouble  since  the  rule  of  preferring  bishops  of  the 
Church  of  England  was  abandoned,  and  all  bishops  rank 
by  date  of  consecration  and  archbishops  take  pre¬ 
cedence  of  them  on  the  same  basis  of  consecration  as 
archbishop.  In  all  cases  ecclesiastical  precedence  is  by 
courtesy.  The  long-f ought-out  battle  over  precedence 
of  naval  and  military  and  air  officers  is  disposed  of  by 
adopting  the  date  of  commission  to  the  rank  in  question 
as  decisive. 

In  the  Commonwealth  as  usual  there  are  difficulties, 
because  the  States  and  the  Commonwealth  have  each 
their  own  lists,  and  these  conflict  in  detail.  The  Com¬ 
monwealth  places  State  Premiers  below  its  own  minis¬ 
ters,  while  the  States  claim  precedence  over  such 
ministers  after  the  Prime  Minister  of  the  Common¬ 
wealth,  and  similarly  as  regards  State  and  Common¬ 
wealth  justices.  The  issue  should  be  of  negligible  con¬ 
cern,  but  some  difficulty  is  caused  to  those  arranging 
functions  who  desire  to  prevent  friction.  This,  how- 
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Copter  ever,  has  been  rendered  of  minor  consequence,  since 
tie  removal  of  tie  federal  capital  to  Canberra  ias  taken 
away  tie  concurrent  presence  of  tie  Governor-General 
and  Governor  in  Melbourne  or  Sydney. 

Members  of  tie  royal  family  wide  in  a  Dominion 
are  given  precedence  after  tie  Governor-General  unless 
by  special  order  of  tie  King.  Tie  matter  seems 
sufficiently  disposed  of  by  considerations  of  tie  courtesy 
Gxtended  to  a  royal  guest. 

(3)  Tie  grant  of  medals  to  tie  forces  of  tie  Crown 
IS  properly  regarded  as  a  matter  in  wiici  tie  Crown 
is  personally  concerned,  and  accordingly  tie  royal 
authority  is  sought  for  tie  issue  of  medals,  and  has 
been  granted  under  royal  warrant.  Tie  conditions  of 
issue  can,  of  course,  be  regulated  by  local  legislation 
and  regulations  under  such  legislation,  but  tie  royal 
authority  gives  tie  medals  validity  beyond  tie  bound¬ 
aries  of  tie  Dominion  concerned.  Similarly,  in  order  to 
have  a  clear  right  to  wear  a  foreign  decoration  or  medal, 
tie  royal  pleasure  must  be  obtained  through  tie 
Secretary  of  State  for  Foreign  Affairs. 

The  royal  authority  is  also  decisive  regarding  tie 
right  to  wear  civil  uniforms  of  tie  five  classes,  wiici 
are  allocated  according  to  status  between  ministers  and 
departmental  officers,  tie  rules  as  to  visits  between 
naval  officers  and  Governors,  and  salutes  on  tie  occa¬ 
sion  of  visits  or  of  the  opening  and  closing  tie  legis¬ 
latures.  In  point  of  fact,  no  doubt,  these  matters  will  be 
ordered  as  desired  by  ministers,  but  tie  Crown  is  form¬ 
ally  tie  decisive  ^  authority,  and,  where  tie  matter 
concerns  tie  British  Navy,  possesses  tie  sole  right  to 
issue  direction  to  officers  of  tie  fleet. 

As  a  marked  sign  of  tie  new  relationship  of  tie 


THE  GOVERNMENT  OF  THE  DOMINIONS 


4SI 


Governors-General  to  the  Crown,  the  right  has  been  Chapter 
accorded  to  them  to  have  special  flags  of  their  own  as 
distinct  from  the  use  of  the  Union  Jack,  with  or  without 
the  distinctive  sign  of  the  Dominion  or  the  Dominion 
flag.  This  decision  involves  the  cessation  of  any  use  in 
the  Dominions  of  the  royal  standard,  the  personal  flag 
of  the  King,  and  effect  was  given  to  it  in  1931  in  the 
case  of  the  Union  Parliament  by  substituting  the  use  of 
the  Governor-General’s  flag  during  his  presence  there 
for  that  of  the  royal  standard. 


CHAPTER  XX 

THE  DOMINION  MANDATES  AND  DEPENDENCIES 

c^ter  Mention  has  been  made  above  of  the  constitutional 
— 1  arrangements  affecting  the  case  of  New  Guinea  under 
mandate  to  the  Commonwealth  of  Australia,  of  Nauru 
mandated  to  the  British  Empire,  and  of  South-West 
Africa  under  the  control  of  the  Union.  There  remain  to 
be  considered  the  mandate  of  New  Zealand  and  the 
attitude  of  the  Dominions  towards  the  control  of  the 
League  of  Nations  through  the  Permanent  Mandates 
Commission. 

(1)  New  Zealand  in  accepting  the  mandate  for 
Western  Samoa  differed  from  the  Union  and  the  Com¬ 
monwealth  in  her  estimation  of  the  mode  of  constitu¬ 
tional  action  necessary  to  give  her  legal  rights  over  the 
territory.!  In  the  Union  it  was  held  that  the  grant  of 
the  mandate  to  the  King  to  be  exercised  on  his  behalf 
by  the  Government  of  the  Union  invested  the  Union 
with  the  necessary  authority  independently  of  any 
further  grant,  and  the  Parliament  of  the  Union  was 
declared  by  the  Speaker  to  be  inherently  capable  of 
legislation,  despite  the  fact  that  the  territory  was 
beyond  colonial  limits,  nor  has  that  ruling  been  ques¬ 
tioned  in  the  courts.  In  the  case  of  Austraha  it  was 

^  Keith,  W ar  Government  of  the  British  Dominions,  pp.  182  ff. 
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believed  that  the  Crown  might,  under  Section  122  of  Chapter 

the  constitution,  by  according  to  the  Commonwealth  _ i 

the  mandate,  enable  it  to  exercise  full  authority, 
though  the  High  Court  seems  rather  to  rely  on  the 
Imperial  Act  of  1919  approving  the  treaty  of  Versailles. 

In  New  Zealand  Orders  in  Council  under  the  Foreign 
Jurisdiction  Act  were  obtained  in  1920,  underwhich  the 
power  of  government  in  the  fullest  sense  in  the  terms 
of  the  mandate  was  conferred  on  New  Zealand.  The 
constitution  of  the  territory  rests,  therefore,  on  New 
Zealand  legislation,  which  is  very  elaborate.  But  the 
essential  feature  is  administration  by  an  Administrator 
appointed  by  the  Governor-General  and  responsible  to 
the  Minister  of  External  Affairs.  There  is  a  Legislative 
Council  composed  of  the  Administrator,  four  or  six 
nominated  official  members  appointed  by  the  Governor- 
General,  two  Europeans  elected  by  the  European 
population,  and  two  natives  of  Samoa  chosen  by  the 
Governor-General.  With  this  body,  which  can  always 
be  controlled  by  the  Administrator,  he  can  legislate  for 
the  territory,  subject  to  disallowance  by  the  Governor- 
General.  There  is  also  created  a  High  Court,  over  which 
the  Supreme  Court  of  New  Zealand  has  control,  and 
that  Court  has  also  authority  over  Samoa. 

As  a  sign  of  the  evolution  of  Dominion  views  of  the 
rights  of  the  Government  of  New  Zealand  it  may  be 
noted  that  in  two  j  udgements  ^  of  the  Supreme  Court  the 
view  has  received  support  that  without  the  Order  in 
Council  New  Zealand  has  authority,  but,  as  the  Order  in 
Comcil  stands,  it  may  be  held  that  these  views  are  not 
of  fundamental  importance.  What  is  clear  is  that  the 

^  Tdgaloa  y.  Inspector  of  Police,  [1927]  N.Z.L.R.  883;  Tamasase,  In 
re,  1929  Gazette  L.R.  149;  Keith,  Journ,  Comp.  Leg.  xi.  260-62. 
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C^ter  courts  are  satisfied  of  tlie  full  rights  of  New  Zealand  to 
manage  the  affairs  of  the  territory,  and  there  is  no 
reason  to  suppose  that  the  Privy  Council  would  differ 
in  opinion  if  it  were  held  that  it  was  proper  to  entertain 
an  appeal  from  the  Supreme  Court  in  a  matter  apper¬ 
taining  to  Samoa. 

Despite  very  great  care  in  the  interests  of  the  natives 
to  observe  the  terms  of  the  mandate,  which  resemble 
those  of  the  mandate  for  South-West  Africa,  the  ad¬ 
ministration  has  been  exposed  to  grave  difficulties, 
largely  due  to  the  hostile  attitude  of  a  section  of  the 
European  population  which  has  worked  on  the  love  of 
mdependence  of  the  natives  to  create  unrest.  With  this 
it  has  proved  most  difficult  for  New  Zealand  to  deal, 
without  adopting  methods  too  severe  to  be  approved 
by  Dominion  opinion,  and,  despite  wide  powers  of 
deportation  of  agitators  taken  and  exercised,  it  has 
proved  difficult  to  bring  about  effective  co-operation 
with  the  native  race  in  furthering  its  economic  and 
health  interests.’- 

The  Commonwealth  of  Austraha  has  also  had  a  very 
difficult  task  in  spreading  order  and  civihsation  among 
the  natives  of  New  Guinea,  whose  conversion  to  more 
civihsed  habits  German  administration  had  hardly 
begun  to  secure.  In  the  case  of  Nauru,  administered  for 
the  Empire  by  the  Commonwealth,  the  problem  pre¬ 
sented  is  more  complex  than  usual,  because  it  concerns 
the  reconcihation  of  the  commercial  work  of  exploiting 
the  phosphate  deposits  of  the  island,  which  by  purchase 
from  the  holders  are  the  property  of  the  Empire  in 
proportions  agreed  upon  by  Austraha,  New  Zealand, 

J.  B.  CondlifEe,  N&w  Zealand  in  the  Making  (1930),  chap,  xiii.;  New 
Zealand  Affairs  (1929),  pp.  179-206. 
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and  the  United  Kingdom,  witli  the  interests  of  the 
native  population. 

(2)  The  Union  has  had  still  more  trouble  in  reducing 
to  obedience  the  tribes  of  South-West  Africa.  They  had 
in  many  cases  been  reluctant  to  accept  German  rule, 
and  they  resented  their  transfer  without  their  consent 
to  South  Africa,  claiming  autonomy;  and  the  use  of  the 
air  arm  to  compel  the  cessation  of  unrest  among  the 
Bondelzwart  tribes  caused  much  anxiety  in  the  Man¬ 
dates  Commission,  and  it  is  perhaps  from  that  dramatic 
episode  that  has  developed  the  careful  scrutiny  of  the 
mandatory  system  in  the  hands  of  the  Dominions  by 
the  Commission,  which  by  its  constitution  necessarily 
has  a  majority  of  powers  which  are  without  mandates 
and  therefore  can  be  critical  without  fear  of  counter¬ 
criticism. 

The  unique  problem  in  the  Union’s  mandate  was  the 
presence  in  South-West  Africa  beside  the  natives,  for 
whose  advantage  the  mandatory  system  was  'prima 
/acie  invented  and  applied,  of  a  large  German  population 
(7000)  and  a  British  population  (10,000)  too  numerous 
to  be  overlooked.  The  Union  from  the  first  went  further 
than  that.  To  the  Government,  the  European  popula¬ 
tion  seemed  entitled  to  the  same  place  as  it  enjoyed  in 
the  Union,  that  of  superiority  to  the  natives,  who  should 
be  made  to  serve  as  the  basis  of  European  prosperity, 
deriving  thence  ultimately  profit  for  themselves  also. 
This  conception  runs  entirely  contrary  to  the  ideal  of 
mandatory  guardianship  and  explains  the  whole  of  the 
difficulties  which  have  manifested  themselves.  The 
issue  was  really  definitely  raised  in  1923,  when  the 
League  was  induced  to  consent  to  the  automatic 
naturalisation  as  British  subjects  of  the  whole  of  the 
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Chapter  German  population  unless  any  person  specifically  de- 

-  smed  to  remain  a  German,  the  assent  of  Germany  beina 

obtained  by  the  promise  inter  alia  to  permit  for  certain 
purposes  the  use  of  the  German  language.  Yet  the 
action  of  the  Union  was  only  really  consistent  with  the 
Idea  of  exercising  sovereignty  over  the  territory,  and 
this  was  revealed  in  the  controversy  over  the  use  of  the 
term  which  has  already  been  mentioned.  What  is  sur¬ 
prising  is  the  fact  that  the  Mandates  Commission  at 
one  time  realised  that  its  action  in  accepting  naturalisa¬ 
tion  would  be  a  distinct  impetus  to  assumption  of 

sovereignty  and  yet  was  so  displeased  at  the  use  of  the 
term. 

The  Bondekwarts  episode  produced  a  certain  strain 
between  the  Mandates  Commission  and  the  League 
Umon  Government;  only  special  pleading  can  justify 
the  attitude  of  the  Union  in  the  matter,  though  the 
dilficulties  of  its  position  were  great,  seeing  that  it  held 
a  view  of  native  rights  very  different  from  that  of  the 
Mandates  Commission.  To  this  friction  may  be  ascribed 
the  acerbity  with  which  the  Dominions  opposed  the 
terms  of  the  questionnaire  which  in  1926  the  Commis¬ 
sion  desired  to  have  used  in  eliciting  information  from 
t  em  as  to  their  policy  towards  tlie  mandated  territory. 
Sir  A.  Chamberlain  was  induced  to  support  their  objec¬ 
tions  and  the  proposal  was  dropped,  though  other 
mandatory  powers  saw  no  objection  to  giving  the  in¬ 
formation  desired,  and  in  fact  the  Dominions  have 
regularly  sent  most  of  what  was  asked  for,  reveahng 
the  artificial  character  of  their  protests  in  1926.  Much 
more  reasonable  was  their  objection  to  the  Commission 
attempting  to  hear  petitioners  against  the  mandatory 
power  in  person,  a  procedure  which  would  have  un- 
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questionably  given  a  false  impression  of  the  status  of  Chapter 
the  mandatory. 

New  Zealand  more  recently  has  had  to  explain  in 
detail  the  unfortunate  event  in  Samoa,  and  has  found 
sympathetic  understanding  of  her  difficulties,  and  even 
the  suggestion  that  her  policy  may  have  been  too 
lacking  in  firmness.  But  it  must  be  remembered  that  in 
the  case  of  New  Zealand  it  is  clear  that  her  interest  in 
Samoa  is  largely  disinterested,  and  that  her  conception 
of  her  duty  difiers  entirely  from  the  determination  of 
the  Union  to  amend  the  treaty  of  V ersailles  by  annexing 
the  Union  as  a  fifth  province.  The  League,  however, 
must  consent  to  any  such  change,  and  Uermany  has  a 
clear  right  to  claim  the  position  of  a  mandatory  in  view 
of  the  fact  that  her  native  policy  has  been  followed  in 
principle  by  the  Union  administration,  though  happily 
with  considerably  more  moderation  and  humanity. 

In  the  case  of  Nauru  the  anomaly  of  the  ownership 
of  the  Empire  added  to  trusteeship  for  the  natives 
caused  at  first  considerable  difficulty.  The  Mandates 
Commission,  however,  soon  learned  to  understand  the 
position,  and  the  value  of  its  comments  has  not  been 
negligible.  It  has  been  made  clear  that  the  legislative 
authority  of  the  Administrator  is  subject  to  the  control 
of  the  Commonwealth  Government,  and  that  due  care 
is  being  taken  to  provide  for  the  future  of  the  natives 
of  the  island  in  view  of  the  damage  done  to  it  by  the 
operation  of  phosphate  removal.  The  fact  of  ownership 
secured  by  purchase  has  been  recognised  as  definitely 
authorising  the  monopoly  of  exploitation  which  accrues 
to  the  Empire.  Nor  has  the  Commission  been  unsym¬ 
pathetic  towards  the  problems  confronting  the  Com¬ 
monwealth  in  the  slow  task  of  civihsing  the  people  of 
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New  Guinea.  The  mandates  have  unquestionably 

-  served  to  accentuate  the  position  of  the  Dominions  as 

autonomous  members  of  the  League,  for  it  has  been 
made  absolutely  clear  that  the  British  Government  had 
no  responsibihty  for,  or  control  over,  their  conduct  of 
the  matters  entrusted  to  their  care. 

One  issue  of  importance,  however,  has  arisen  re- 
garding  the  doctrine  of  the  exclusion  from  the  case  of 
the  Dominion  mandates  of  the  principle  of  equahty  of 
treatment  of  all  members  of  the  League.  The  result  is 
that  the  Japanese  are  less  favourably  situated  as  re¬ 
gards  immigration  into  these  territories  than  they  were 
nnder  the  former  regime  applicable  to  them.  Of  minor 
mportance  is  the  complaint  made  that  the  Union  has 
insisted  on  missionaries  undertaking,  as  a  condition  of 
being  permitted  to  work  among  the  natives  of  South- 
West  Africa,  that  they  will  inculcate  the  duty  of 
natives  undertaking  work  for  Europeans.  This  doctrine 
IS  of  value  for  the  Europeans,  but  there  is  no  reason 
to  suppose  that  it  is  in  most  cases  beneficial  to  native 
society  or  to  the  individuals  concerned. 

(3)  Mention  has  already  been  made  of  the  depend¬ 
encies  which  are  administered  by  the  Commonwealth 
of  Australia.  New  Zealand  has  since  June  11, 1901,  in¬ 
cluded  in  its  boundaries  the  Cook  and  Niue  Islands 
which  are  provided  with  a  somewhat  elaborate  systeni 
of  local  government.  Island  Councils  are  provided,  con¬ 
sisting  of  ex  officio,  nominated,  or  elective  members, 
officials  and  native  chiefs  sitting  ex  officio,  nominated 
members  being  selected  by  the  Governor-General,  and 
elected  members  including  women,  who  share  the  vote 
with  men.  The  Europeans  of  Earotonga  elect  one 
representative  to  the  Council  of  that  island.  The 
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Councils  have  a  power  of  legislation  for  eacli  island,  but  Chapter 
are  bound  by  Dominion  laws  and  regulations  there- 
under.  They  may  not  impose  customs  duties,  borrow 
money,  appropriate  expenditure  otherwise  than  out  of 
revenue  raised  under  their  laws,  establish  Courts  of 
Justice,  or  impose  penalties  exceeding  three  months’ 
imprisonment  or  £50  fine.  Any  Ordinance  must  receive 
the  assent  of  the  Kesident  Commissioner,  or  the 
Governor-General,  and,  if  assented  to  by  the  former, 
may  be  disallowed  within  a  year.  A  High  Court  is 
estabhshed  whose  judges  and  commissioners  are  ap¬ 
pointed  by  the  Governor-General.  It  has  full  jurisdic¬ 
tion,  subject  to  appeal  to  the  Supreme  Court  of  New 
Zealand,  and  the  latter  executes  its  judgements  in  civil 
cases  in  the  Dominion,  as  in  the  case  of  Samoa.  As  in 
Samoa  also,  there  is  absolute  prohibition  of  the  manu¬ 
facture  or  importation  of  intoxicating  liquor  save  for 
medicinal,  sacramental,  or  industrial  purposes. 

By  an  Order  in  Council  of  July  30,  1923,  rmder  the 
British  Settlements  Act,  1887,  the  Boss  Dependency, 
lying  south  of  the  60th  degree  of  south  latitude  and 
between  160°  E.  longitude  and  150°  W.  longitude,  was 
declared  to  be  a  British  settlement  and  the  Governor- 
General  of  New  Zealand  was  made  Governor,  with  full 
power  of  administration  and  legislation.  In  the  exer¬ 
cise  of  this  power  the  laws  of  New  Zealand  have  been 
declared  to  apply  to  the  territory.  It  seems,  however, 
clear  that  the  delegation  of  power  to  legislate  is  ultra 
vires, on  the  score  that  the  Act  of  1887  authorises 
delegation  only  to  three  or  more  persons  within  the 
settlement.  The  absence  of  any  permanent  population 

^  Keith,  Responsible  Government  in  the  Dominions  (ed.  1928),  ii.  1039, 

1040;  Charteris,  Journ.  Comp.  Leg.  xi.  229-32. 


46o  constitutional  LA  W  OF  BRITISH  DOMINIONS 


Chapter  renders  sucli  delegation  difficult,  but  tbe  irregularity 
^  of  the  procedure  has  been  canvassed  in  New  South 
Wales. 

Since  1925  New  Zealand  has  accepted  the  control  of 
the  Tokelau  or  Union  group  of  islands  on  the  score  of 
convenience  of  administration  from  Apia.  The  islands 
were  formerly  connected  with  the  Gilbert  and  Elhce 
Islands,  now  a  British  Colony  by  cession,  and  their 
administration  is  mainly  in  the  hands  of  chiefs  aided 
by  native  village  councils. 


CHAPTER  XXI 


IMPERIAL  CO-OPERATION 

Though  autonomy  is  essential  to  tie  Dominions,  their  Chapter 

attitude  to  the  other  parts  of  the  Empire  is  no  less  _ 

essentially  positive,  and  in  many  ways  they  engage  in 
important  co-operation. 

(1)  The  chief  form  of  that  co-operation  is  seen  in  the 
institution  of  the  Imperial  Conference.  Its  constitution 
as  laid  down  in  1907  comprises  the  Prime  Minister  of 
the  United  Kingdom  as  President,  the  Secretary  of 
State  for  Dominion  Affairs,  and  the  Prime  Ministers 
of  the  Dominions,  to  whom  was  added  in  1923  the 
representative  of  the  Irish  Free  State.  India  was  ad¬ 
mitted  as  a  full  member  by  agreement  of  1917.  Its 
normal  time  of  meeting  is  every  four  years,  but  with 
provision  for  subsidiary  Conferences  as  may  be  re¬ 
quisite.  Each  unit  has  only  one  vote  in  discussions, 
and,  though  the  number  of  ministers  of  each  Govern¬ 
ment  is  not  limited,  it  is  expected  that  not  more  than 
two  will  speak. 

In  point  of  fact  the  resolutions  of  the  Conferences 
are  of  absolutely  no  binding  force,  in  the  strict  sense  of 
the  term.  It  is  a  Conference  of  Governments  responsible 
to  Parliaments,  and  the  obhgation  which  agreement 
to  a  resolution  imphes  is  not  absolute.  A  Dominion 
Government  must  no  doubt  desire  to  carry  into  effect 
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c^ter  any  resolution  to  wliicli  it  has  agreed,  for  obviously  the 
— value  of  Conferences  becomes  minimal  if  the  resolutions 
are  treated  lightly.  But  it  must  be  the  judge  of  the 
wisdom  of  submitting  to  its  Parliament  any  resolution 
and  of  the  extent  to  which  it  should  press  the  issue  if 
It  appears  to  be  unpopular.  It  is  true  that  General 
Smuts  resented  strongly  the  failure  of  the  British 
Government  in  1924  to  carry  out  the  preference  pro¬ 
posals  of  the  Conference  of  1923,  but  his  position  was 
manifestly  untenable.  In  that  case  the  Government  of 
Mr.  Baldwin  which  promised  the  preferences  might  no 
doubt  have  carried  them  if  submitted  simpliciter  to 
Parliament.  But  the  Prime  Minister  decided  in  lieu  to 
appeal  to  the  electorate  on  a  much  wider  scheme  of 
protection  with  Dominion  preferences,  and  sufiered 
defeat.  That  the  new  Government  should  submit  the 
question  at  ail  was  as  much  as  could  be  expected;  that 
It  should  try  to  carry  proposals  which  it  disapproved 
as  involving  food  taxation  was  absurd  to  expect.  Nor 
could  it  be  said  that  Mr.  Baldwin  was  bound  not  to 
risk  the  preferences  for  the  sake  of  protection  when 
that  appeared  to  him  as  essential  in  the  interest  of 
his  country. 

The  resolution  of  1907  provided  for  a  Secretariat  to 
maintain  communication  between  Conferences,  and  it 
was  duly  created,  but  it  has  been  merged  in  the  Do¬ 
minions  OfiS.ce  stafi,  the  Secretary  of  State  for  the 
Colomes  having  been  made  also  Secretary  of  State  for 
Dominions  ASairs  in  1925,  and  in  1930  separate  ap¬ 
pointments  were  made  to  the  two  ofiSces,  which  have 
Parliamentary  Under-Secretaries  of  State.  The  Do- 
minions  Office  serves  as  a  channel  of  correspondence 
with  Dominion  Governments,  but  the  right  of  Prime 
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Ministeis  in  the  Dominions  to  communicate  direct  with  Chapter 
the  Prime  Minister  remains  unaltered.  Communication 
may  take  place  either  direct  with  Dominion  Ministers 
of  External  Affairs,  or  through  the  High  Commissioners 
of  the  Dominions  in  London.  In  the  Dominions  the 
Governor-General  of  New  Zealand  and  the  Governor 
of  Newfoundland  still  serve  as  channels  of  communica¬ 
tion,  hut  High  Commissioners  for  the  United  Kingdom 
have  been  appointed  in  Canada,  in  the  Union,  and  in 
Australia. 

The  Conference  has  always  combined  pohtical  and 
economic  issues  in  its  investigations,  and  it  was  from 
its  deliberations  that  there  have  proceeded  the  resolu¬ 
tions  on  status  which  brought  about  the  passing  of  the 
Statute  of  Westminster,  1931,  and  the  present  under¬ 
standings  regarding  foreign  relations  which  are  the 
foundation  of  the  position  of  the  Empire  in  international 
affairs.  The  report  of  the  Conference  of  1926  was, 
cmiously  enough,  never  formally  approved  by  the 
Imperial  Parliament,  but  it  may  be  taken  by  subse- 
(^uent  action  by  that  Parliament  to  have  received  full 
endorsement.  The  Dominions  all  consented  to  and 
applied  for  the  enactment  of  the  Statute  of  West¬ 
minster,  and  they  may  fairly  be  said  to  have  approved 
as  formally  as  is  practicable  the  resolutions  of  the 
Conferences  of  1926-30.  The  constitution  of  the  Empire 
thus  rests  on  these  agreements  and  on  their  approval 
by  the  Parhaments  as  the  working  basis  of  its  practical 
operation.  No  doubt  it  would  be  possible  to  throw  the 
agreements  into  the  form  of  treaty  obhgations,  but  any 
such  action  is  contrary  to  the  view  of  the  British 
Government,  which,  as  has  been  seen,  insists  that  the 
relations  between  the  parts  of  the  Empire  are  not 
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Chapter  governed  by  the  ordinary  rules  of  international  law, 

_ and  therefore  does  not  approve  their  being  stated  in 

such  a  form.  Moreover,  it  is  clear  that  to  stereotype 
these  relations  in  their  present  inchoate  and  unde¬ 
veloped  state  would  be  both  difficult  and  unwise.  The 
flexibihty  of  the  British  constitution  suggests  that  the 
same  quality  should  be  safeguarded  for  the  constitu¬ 
tion  of  the  Commonwealth  or  Empire. 

(2)  For  legislation  on  subjects  of  common  interest  to 
the  Empire  the  Dominions  in  the  past  have  been  in¬ 
debted  to  the  Imperial  Parliament.  It  still  remains 
open  after  the  Statute  of  Westminster  for  the  same 
mode  of  action  to  be  adopted;  but,  as  there  is  diver¬ 
gence  of  view  among  the  Dominions  as  to  the  desir- 
abihty  of  thus  emphasising  the  imperial  functions  of 
the  Parliament,  the  continuation  of  this  form  of  action 
is  unhkely.  On  the  other  hand,  the  alteration  of  the 
uniform  law  now  existing  on  many  topics  would  mani¬ 
festly  be  inconvenient,  and  it  is  accordingly  agreed 
that  there  shall  be  consultation  before  changes  are 
made  in  such  legislation.  On  some  topics,  of  course, 
divergence  may  be  natural,  but  clearly  it  is  necessary 
that  on  an  issue  such  as  is  prize  law  there  must  be  a 
measure  of  agreement. 

The  power  of  the  Imperial  Parliament  was  formerly 
exercised  for  a  variety  of  reasons,  some  of  which  are 
now  invahd.  Thus  (i.)  constitutional  Acts  were  usually 
first  enacted  by  Parliament  with  power  to  the  colonies 
to  alter;  legislation  is  still  necessary  for  Canada  and 
may  be  used  for  the  States  of  Australia.  The  succession 
and  the  royal  style  were  formerly  under  imperial  con¬ 
trol;  the  Statute  of  Westminster  has  provided  that  the 
constitutional  practice  requires  concurrent  action  in 
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the  Dominions,  but  the  paramount  power  clearly  re-  Chapter 
mains,  and  is  exhibited  in  the  Statute  of  Westminster, 

1931,  as  formerly  in  the  Colonial  Laws  Validity  Act, 

1865.  The  Colonial  Boundaries  Act,  1895,  gives  power 
to  alter,  with  the  assent  of  the  Dominions,  their  bound¬ 
aries,  a  power  still  obviously  necessary  and  valuable. 

(ii.)  Other  Acts  were  justified  by  considerations  of 
extra-territorial  legislation  or  by  international  con¬ 
siderations.  Such  are  the  Fugitive  Offenders  Act,  1881, 
the  Colonial  Prisoners  Removal  Acts,  1869  and  1884, 
the  Extradition  Acts,  1870  and  1873,  and  the  Colonial 
Courts  of  Admiralty  Act,  1890.  Even  as  matters  stand, 
it  will  be  most  inconvenient  if  these  matters  are  not 
regulated  by  accordant  legislation.  Legislation  for 
shipping  and  air  navigation  are  now  within  Dominion 
authority. 

(iii.)  The  Army  and  Air  Force  Acts  and  the  Naval 
Discipline  Act  extend  to  the  Empire  and  provide  a  code 
for  British  forces  even  when  within  Dominion  jurisdic¬ 
tion.  This  position  could  clearly  be  altered  by  Dominion 
legislation,  and  it  was  therefore  stressed  at  the  Imperial 
Conferences  of  1929  and  1930  that  in  any  fresh  legisla¬ 
tion  by  the  Dominions  it  must  be  secured  that,  when 
the  armed  forces  of  one  part  of  the  Empire  were  in  the 
territory  of  another  part  with  its  assent,  they  should  be 
exempted  from  local  jurisdiction  on  the  same  principle 
as  is  applied  in  foreign  countries  in  like  cases,  e.g.  an 
allied  force  on  French  territory.  The  details  of  this 
principle  have  not  yet  been  fully  worked  out,  but  in 
principle  the  issue  is  disposed  of.  The  change  in  the 
position  efiected  by  the  Statute  of  Westminster  is 
marked  by  the  fact  that  in  1922  it  was  found  necessary 
to  legislate  so  as  to  permit  the  apphcation  to  members 

2  H 
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Chapter  of  the  royal  navy  serving  with  Dominion  forces  of  the 

-  Dominion  legislation  which  otherwise  would  have  been 

overridden  by  British  law. 

(iv.)  In  many  international  matters  Imperial  Acts 
were  formerly  passed  where  local  legislation  would 
have  been  even  then  adequate  and  now  is  normal.  Such 
cases  are  the  Foreign  Enhstment  Act,  1870,  in  part,  the 
International  Copyright  Act,  1886,  or  the  Geneva  Con¬ 
vention  Act,  1911,  which  interfered  without  consulta¬ 
tion  with  trade  marks  in  the  Dominions.  The  Indemnity 
Act,  1920,  on  the  other  hand,  was  limited  in  its  applica¬ 
tion  to  meet  Dominion  rights.  But  it  dealt  with  the 
acts  of  Dominion  forces  in  mandated  areas  before  the 
mandates  were  granted,  and  it  barred  actions  in  British 
counts  for  matters  done  in  the  Dominions  even  if  they 
had  not  been  made  the  object  of  indemnity  there,  thus 
preventing  the  enforcement  in  British  courts  of  judge¬ 
ments  obtained  in  the  Dominions. 

(v.)  In  certain  domestic  afiairs  of  the  Dominions 
imperial  legislation  intervened  as  a  survival  of  the  in¬ 
fancy  of  the  colonies.  Thus  the  Bankruptcy  Act,  1914, 
and  the  Trustee  Act,  1925,  both  contain  rules  binding 
property  in  the  Dominions,^  because  the  constitutional 
issue  was  not  raised  when  they  were  passed,  while  the 
Finance  Act,  1894,  was  carefully  worded  to  avoid 
laying  direct  burdens  on  colonial  land  in  view  of  objec¬ 
tions  urged  by  the  Agents- General  and  the  High  Com¬ 
missioner  for  Canada.  These  provisions  can  now  be 
dealt  with  by  the  Dominions  as  they  please. 

(vi.)  The  plan  of  legislation  subject  to  adoption  by 
the  Dominions  is  exemplified  in  the  Copyright  Act, 
1911,  and  the  British  Nationality  and  Status  of  AIiptip 

1  Dicey  and  Keith,  Conflict  of  Laws  (5th  ed.),  pp.  367,  370  ff. 
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Act,  1914.  In  both  cases  legislation  concurrently^  is  Chapter 
expected  to  be  adopted  in  future. 

(vii.)  Other  Acts  are  simply  concerned  with  matters 
affecting  the  United  Kingdom,  or  part  thereof,  in  rela¬ 
tion  to  matters  taking  place  in  the  Dominions.  Thus 
Acts  deal  with  reciprocity  in  recognition  of  medical  or 
dental  qualifications,  the  resealing  of  colonial  probates, 
colonial  solicitors,  the  avoidance  of  double  income  tax, 
recognition  of  patents  and  trade  marks,  and  the  very 
important  question  of  the  terms  on  which  trustee  rank 
can  be  accorded  to  Dominion  and  State  loans.  There 
are  Acts  also  carrying  out  the  British  share  of  a  bargain, 
as  the  Acts  for  the  control  of  Nauru  or  the  constitu¬ 
tion  and  function  of  the  Pacific  Cable  Board.  Such 
Acts,  of  course,  cannot  be  affected  in  any  way  by 
Dominion  legislation,  for  the  power  of  the  Dominions 
does  not  extend  to  make  laws  for  the  United  Kingdom. 

(viii.)  By  other  Acts  matters  taking  place  in  the 
Dominions  can  be  made  criminal  in  the  United  King¬ 
dom,  and  this  state  of  affairs  will  not  be  affected  by 
the  Statute  of  Westminster.  Under  it  (Section  2)  the 
Dominions  can  prevent  the  Acts  operating  so  as  to 
make  the  actions  dealt  with  criminal  in  the  Dominion 
or  subject  to  punishment  by  the  courts  of  the  Dominion. 

But  they  cannot  prevent  the  United  Kingdom  pro¬ 
viding  that  certain  persons  shall,  if  found  within  British 
jurisdiction,  be  punished  if  they  have  committed  cer¬ 
tain  offences  abroad.  Such  crimes  include  those  pun¬ 
ished  under  admiralty  jurisdiction,  including  crimes 
committed  by  any  persons  on  board  British  ships  and 

^  Thus  in  1931  Canada  amended  her  Copyright  Act  in  order  to  enable 
her  to  adhere  to  the  Rome  Copyright  Convention  of  1928,  and  her 
Naturahsation  Act  to  carry  out  the  concession  to  married  women  agreed 
upon  by  the  Imperial  Conference  of  1930. 
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Ch^ter  crimes  by  British  subjects  on  foreign  ships  to  which 

-  they  do  not  belong;  treason  committed  abroad,  as  in 

Casement’s  case;  murder  and  manslaughter,  now  regu¬ 
lated  by  the  Act  of  1861;  offences  against  the  Slave 
Trade  Acts,  if  committed  by  any  person  in  the  British 
dominions  or  by  any  British  subject  anywhere;  offences 
against  the  Explosive  Substances  Act,  1883,  that  is 
offences  by  dynamiters,  under  the  same  conditions; 
perjury  and  forgery, ^  which  are  triable  where  the 
accused  is  in  custody;  bigamy  contracted  outside 
England  or  Ireland  by  a  British  subject; ^  and  offences 
against  the  Official  Secrets  Act,  1911,  committed  by 
any  person  in  the  British  dominions  or  by  a  British 
subject  anywhere,  or  the  Foreign  Enhstment  Act,  1870, 
committed  by  a  British  subject  whether  within  or  with¬ 
out  the  British  dominions.®  Moreover,  where  felonies 
have  been  committed  in  England  or  Ireland,  accessories 
and  abettors  may  be  punished  under  an  Act  of  1861  in 
respect  of  acts  done  outside  as  well  as  within  the  British 
dominions. 

It  is  clear  that  a  delicate  situation  arises  from  the 
position  of  the  Dominions  as  autonomous  units  with 
their  own  nationals.  Should  the  Imperial  Acts  con¬ 
tinue  to  be  vahd  in  regard  to  such  nationals,  or  should 
they  be  treated  as  being  in  the  same  position  as 
foreigners  and  exempt  from  British  jurisdiction?  It 
would,  of  course,  need  British  legislation  to  effect  a 
change.  British  courts  must  obey  British  Acts,  and,  if 
they  define  British  subjects,  must  apply  such  provisions 
as  those  above-mentioned  to  them  whether  or  not  they 

Perjury  Act,  1911,  s.  8;  Forgery  Act,  1913,  s.  14. 

®  Offences  Against  the  Person  Act,  1861  (24  &  25  Viet.  c.  100),  s.  57. 

®  i2.  V.  Jameson,  [1896]  2  Q.E.  425. 
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are  nationals,  and  no  Dominion  Act  under  the  powers  ciia,pter 
of  tile  Statute  of  Westminster  can  alter  the  position. 

The  question,  as  has  been  mentioned,  is  of  practical  im¬ 
portance  as  regards  the  Foreign  Jurisdiction  Act,  1890, 
and  the  Orders  in  Council  under  it  which  have  statutory 
validity.  They  will  continue  to  he  applicable  in  foreign 
territory  where  jurisdiction  exists,  as  in  Egypt,  to  all 
British  subjects,  be  they  Dominion  nationals  or  not. 

Nor  in  all  probability  is  there  any  reason  for-  the 
Dominions  to  object.  If  they  do  in  any  case,  the  remedy 
is  obviously  the  readiness  of  the  British  Parliament  to 
limit  the  scope  of  its  legislation  to  accord  with  Dominion 
views. 

The  ambit  of  Dominion  legislation  under  the  extra¬ 
territorial  power  conceded  by  Section  3  of  the  Statute 
of  Westminster  has  been  discussed  above.  It  is  clear 
that  the  Dominions  can  hardly  claim  power  over  all 
British  subjects  on  the  score  of  the  common  status 
demanded  by  the  Imperial  Conference  of  1930. 

(3)  By  an  important  innovation  dating  from  1920 
effect  has  been  given  in  matters  judicial  to  the  essential 
connection  between  the  Dominions  and  the  United 
Kingdom.  F or  purposes  of  the  conflict  of  laws  or  private 
international  law  the  different  parts  of  the  Empire,  so 
far  as  they  have  distinct  legal  systems,  are  treated  as 
foreign  countries  as  a  matter  of  principle,  Scotland  thus 
being  foreign  to  England.  But  it  has  long  been  possible 
to  obtain  in  England  the  execution  of  Scottish  judge¬ 
ments  by  a  simple  process  in  lieu  of  the  necessity  of 
bringing  a  formal  action  in  the  Enghsh  courts  on  the 
Scottish  judgement,  and  vke.  versa.  Not  until  the  Ad¬ 
ministration  of  Justice  Act,  1920,  was  this  procedure 
made  apphcable  to  the  Dominions,  including  the 
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Ch^ter  Australian  States  and  the  Canadian  provinces  on  con- 
- dition  of  reciprocity.  The  system  provides  for  the  regis¬ 
tration  in  a  Superior  Court  of  the  United  Kingdom  of 
a  judgement  ordering  payment  of  a  sum  of  money 
obtained  in  a  similar  court  of  any  Dominion,  where¬ 
upon  execution  can  be  carried  out  as  if  the  judgement 
were  one  of  the  court  by  which  it  is  registered.  More¬ 
over,  the  conditions  of  registration  are  eminently 
reasonable.  It  is  necessary  that  the  person  against 
whom  judgement  is  given  shall  either  have  consented  to 
accept  the  jurisdiction  of  the  Dominion  court,  or  have 
ordinarily  resided  or  carried  on  business  withiu  its  area; 
he  must  have  been  duly  served  with  process,  and  the 
judgement  must  not  have  been  obtained  by  fraud,  nor 
must  it  be  the  subject  or  intended  subject  of  appeal  to 
a  higher  court  in  the  Dominion.  The  Act  can  be  apphed 
only  by  Order  in  Council  where  reciprocity  is  offered, 
and  it  has  been  widely  applied  except  in  Canada,  where 
the  majority  of  the  provinces  exercise  jurisdiction 
rather  too  widely  for  it  to  be  easy  to  apply  the  principle 
to  tlieir  judgements.^ 

There  is  also  provision  for  the  recognition  in  the 
United  Kingdom  of  probates  of  wills  and  letters  of 
administration  of  the  estates  of  intestates  granted  in 
the  Dominions,  States,  and  provinces,  again  on  the 
basis  of  reciprocity,  thus  saving  much  expense  and 
facilitating  deahngs  with  property  of  persons  dying 
outside  the  United  Kingdom."  Moreover,  bankruptcy 
courts  throughout  the  Empire  act  as  ancillary  to  one 
another,"  even  as  regards  the  Irish  Free  State. 

^  Dicey  and  Keith,  Conflict  of  Laws  (5th  ed.),  pp.  480-83.  The  Irish 
Pree  State  so  far  stands  outside  the  system. 

2  Dicey  and  Keith,  op,  cit  pp.  389,  390,  527,  528. 

3  Ibid.  pp.  370,  497  ff.,  508  f. 
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On  tlie  otlier  hand,  the  equality  of  the  Dominions  Chapter 

was  long  since  recognised  by  the  withdrawal  in  1862  _ ; 

of  the  power  of  the  English  Courts  to  issue  writs 
of  habeas  corpus  effective  throughout  the  colonies,^ 
though  the  writ  runs  still  to  the  Channel  Islands,  which 
for  most  purposes  are  without  the  sphere  of  the  opera¬ 
tion  of  British  legislation  and  jurisdiction. 

(4)  Of  greater  importance  materially,  economic  co¬ 
operation  is  constitutionally  a  matter  of  little  comphca- 
tion.  The  essential  character  of  the  co-operation  has  in 
the  past  consisted  of  the  estabhshment  of  instrument¬ 
alities  for  the  purpose  of  promoting  Empire  trade,  and 
of  the  conclusion  of  agreements  between  parts  of  the 
Empire  for  preference  in  trade.  There  was  at  first  some 
hesitation  on  the  part  of  Canada  as  to  accepting  any 
form  of  organised  co-operation  even  in  the  sphere  of 
economics  lest  it  should  have  pohtical  imphcations, 
and  therefore  it  was  not  until  1925  that  the  Imperial 
Economic  Committee,  which  was  recommended  by  the 
Imperial  Economic  Conference  of  1923,  came  into  being. 

Its  competence  was  enlarged  by  the  Conferences  of 
1926  and  1930,  and  now  it  extends  to  the  investigation 
of  all  kinds  of  matters  bearing  on  Empire  marketing, 
the  facilitating  of  conferences  among  those  engaged  in 
particular  industries  in  various  parts  of  the  Empire, 
and  the  carrying  out  of  any  investigation  which  the 
Governments  may  decide  to  entrust  to  it.  The  composi¬ 
tion  of  the  Committee  is  representative,  on  a  footing  of 
equality,  of  the  United  Kingdom,  the  Dominions,  in¬ 
cluding  Newfoundland,  India,  with  representatives  for 

^  The  Act  was  passed  because  in  Anderson,  Ex  ^arte  (1861),  3  E.  &  E. 

487,  a  writ  had  to  be  issued  to  Canada.  It  no  longer  lies  to  the  Free  State: 

O^Brien,  Ex  parte,  [1923]  A.C.  603. 
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the  Cro™  Colonies  and  Protectorate  and  for  Southern 
odesia.  Its  many  reports  have  been  of  considerable 
advantage  m  disseminating  information.  More  im 
medtately  practical  has  been  the  work  of  the  Empte 

Briteh  Sovernment  under  the  Secretary  of  State  fe 
the  Dommtons  to  promote  the  marketing  of  Empire 

inter-imperial  tade 
by  use  of  the  snms-mitially  £1,000.000  a  year  was 
pro]ec  e  to  be  granted  by  Parliament  for  this  end 
Thts  procedure  was  due  to  the  decision  of  the  fev!™' 
ment  that,  as  the  policy  of  imposing  a  tarffl  “Th 
ruimon  preferences  had  been  rejected  by  the  elec 
orate,  rt  would  be  possible  in  this  manner  M  re  ly 
to  aecomphsh  much  of  what  ,t  had  been  its  desire  to 
0  more  directly.  At  the  Imperial  Conference  of  1930 
t  was  reahsed  that  the  Board  should  be  allowed  to 

BrS  urod”^  “deavouring  to  promote  the  sale  of 
Briteh  produce  m  the  Dominions.  In  view  of  the  great 
services  rendered  by  the  Board  in  promoting  tL  si 

2““gTat“cr  A 

pnsmg  that  considerable  surprise  was  expressed  bv 

on  Mlrcb  it 

declined  offici  responsible  minister 

SSnL  th!ui^  "  Buy  Empire  Goods  cam- 

llwaConS^^^ce1rApS2r™^“’’“*‘'"‘‘^“ 

tions  from  n  •  •  ^  ^  any  contribu¬ 
pellw  ,o  *0  ““‘“ue  its  e^: 

Ttt  nit  f f  t  ™  admitted 
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Of  earlier  date  is  the  Imperial  Shipping  Committee, 
which  was  established  in  1920  under  a  resolution  of  the 
Imperial  War  Conference  of  1918.  Under  the  resolution 
of  the  Conference  of  1930  its  functions  are,  (1)  to  en¬ 
quire  into  complaints  as  to  ocean  freights,  facihties,  and 
conditions  in  the  inter-imperial  trade  or  questions  of  a 
similar  nature  referred  to  them  by  any  of  the  nominat¬ 
ing  authorities,  and  to  report  their  conclusions  to  the 
Governments  concerned,  and  (2)  to  survey  the  facihties 
for  maritime  transport  on  routes  necessary  for  inter¬ 
imperial  trade,  and  to  make  recommendations  to  the 
appropriate  authorities  as  regards  facilities,  type  of 
ships,  depth  of  water  in  docks  and  channels,  and  har¬ 
bour  construction,  with  due  regard  to  the  possibihty 
of  air  routes.  The  constitution  of  the  Committee  is  of 
fifteen  members,  nine  nominated  by  the  Governments 
concerned,  five  representing  shipping  and  commerce, 
and  one  civil  aviation,  with  an  independent  chairman. 
It  has  reported  on  many  important  issues. 

As  regards  telegraphic  communications,  the  Imperial 
Wireless  and  Cable  Conference  of  1928  recommended 
the  setting  up  of  a  Committee,  which  was  duly  con¬ 
stituted  in  1929  as  the  Imperial  Communications  Ad¬ 
visory  Committee.  It  consists  of  eight  members,  repre¬ 
senting  the  United  Kingdom,  the  five  great  Dominions, 
India,  and  the  colonies  and  protectorates.  It  is  charged 
with  certain  responsibilities  affecting  the  work  of  the 
Imperial  and  International  Communications,  Ltd.,  the 
public  utilities  company  set  up  by  advice  of  the  Con¬ 
ference  to  co-ordinate  inter-imperial  telegraphic  ser¬ 
vices.  The  Committee  deals  in  special  with  questions 
of  principle,  such  as  the  institution  of  new  services, 
the  discontinuance  of  old  services,  alterations  of  rates. 


Chapter 

XXI. 
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XXI. 


and  the  distribution  of  business  among  the  different 
routes. 

A  much  more  ambitious  project  was  the  cause  of  the 
estabhshment  of  the  Oversea  Settlement  Department, 
and  of  the  Committee  of  the  Dominions  Ofl&ce  in  1922, 
as  a  result  of  the  recommendations  of  the  Dominions 
Eojal  Commission  and  the  Empire  Settlement  Com¬ 
mittee  followed  by  the  passage  of  the  Empire  Settle¬ 
ment  Act,  1922.  It  was  then  proposed  to  further  the 
settlement  of  emigrants  from  the  United  Kingdom 
overseas  on  a  large  scale  on  the  basis  of  the  division  of 
cost  between  the  British  and  the  Dominion  Govern¬ 
ments.  The  justiff cation  for  British  expenditure  up  to 
£3,000,000  a  year  was  the  view  that  it  was  advan¬ 
tageous  to  be  able  to  provide  a  satisfactory  outlet  for 
surplus  population,  and  that  imperial  interests  de¬ 
manded  the  increase  of  the  population  in  the  Do¬ 
minions,  which  should  involve  in  due  course  an  increase 
of  inter-imperial  trade.  The  most  important  outcome  of 
the  proposal  was  the  conclusion  of  an  agreement  in 
1925  with  the  Commonwealth,  and  through  the  Com¬ 
monwealth  the  States,  for  the  settlement  of  emigrants 
in  Australia,  the  consideration  being  loans  up  to 
£34,000,000  at  a  low  rate  of  interest  as  well  as  a  share 
in  the  cost  of  transport.’^  Unfortunately  it  has  proved 
impossible  for  the  settlers  to  be  given  the  treatment 
which  was  expected,  as  was  shown  by  the  complaints 
of  settlers  in  Victoria  investigated  by  a  local  Koyal 
Commission,  and  in  addition  the  Commonwealth  felt 
obhged  in  1930  to  ask  the  British  Government  to  forgo 
its  rights  under  the  agreement  as  to  the  settlement  of 
the  due  number  of  persons  in  proportion  to  the  ad- 

^  Official  Year-Book  of  the  Commonwealth^  xxii.  929;  xxiv.  677. 
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vances  made.  The  episode  illustrates  the  grave  difficulty  Chaptei 
of  such  agreements.  If  the  Dominions  feel  unable  to 
keep  them,  there  is  virtually  no  possible  means  by 
which  they  can  be  made  binding  save  by  the  adoption 
of  some  form  of  retaliatory  action  ruinous  to  Empire 
solidarity.  Fortunately,  though  the  latest  investiga¬ 
tion  of  the  issue  ^  resulted  in  a  recommendation  for  a 
further  measure  of  activity  in  settling  population  over¬ 
seas,  it  seems  clear  that  the  result  of  the  decline  in  the 
birth-rate  in  the  United  Kingdom  will  shortly  render 
emigration  quite  unnecessary,  unless  indeed  the  country 
loses  its  capacity  of  industrial  production  on  the  exist¬ 
ing  scale.  It  may  therefore  be  hoped  that  in  future 
emigration,  by  being  voluntary,  will  obviate  inter¬ 
imperial  friction.  As  it  is,  public  opinion  in  the  United 
Kingdom  has  naturally  resented  strongly  the  spectacle 
of  the  repeated  deportations  from  the  Dominions  of 
persons  settled  there,  largely  at  the  expense  of  the 
British  Government,  because  they  have  been  unable  to 
remain  in  effective  employment  on  the  score  of  ill- 
health  or  the  economic  crises.  The  principle  that  the 
Dominions  will  retain  only  emigrants  who  are  com¬ 
pletely  successful  is  one  which  is  contrary  to  the  sup¬ 
position  underlying  the  grant  of  British  assistance,  and 
it  is  surprising  that  the  British  Government  should  not 
have  made  it  a  binding  condition  that  repatriation  of 
emigrants  shall  not  be  practised  when  the  emigration 
has  involved  cost  to  the  British  Government.  In  1931- 
1932,  however,  the  Dominions  Secretary  insisted  that 
the  British  Government  could  not  agree  to  bear  the 
cost  of  repatriating  from  Austraha  those  emigrants 
who  had  found  the  promises  made  to  them  on  behaK  of 

^  Pari.  Paper,  Cmd.  4075,  a  very  inconclusive  report. 
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c^ter  AustraHa  dislionoured  in  practice.  The  decision  was  no 
-  doubt  unavoidable,  but  unquestionably  those  emi¬ 
grants  who  were  assisted  to  the  Commonwealth  under 
the  agreement  have  a  moral  right  to  expect  the  British 
Government  to  secure  that  the  Commonwealth  honours, 
as  regards  emigrants  already  in  the  territory,  the 
assurances  given  to  them,  even  if  performance  of  the 
obligation  to  take  further  emigrants  is  waived  on  the 
plea  of  the  poverty  of  the  Dominion. 

(5)  A  start  with  the  doctrine  of  preference  in  inter¬ 
imperial  trade  was  made  by  Canada  in  1897  when  Sir 
W.  Laurier  conceded  preference  without  exacting  any 
return  from  the  United  Kingdom.’-  His  motive  was 
partly  sentimental,  to  mark  Canada’s  appreciation  of 
the  imperial  connection  on  Queen  Victoria’s  Diamond 
Jubilee,  partly  economic.  To  gain  low  freights  for 
Canada’s  exports  it  was  expedient  that  the  ships  con¬ 
veying  them  should  have  full  cargoes  to  bring  to  the 
Dominion.  Moreover,  Canada  resented  the  raising  of 
the  United  States  tarifis  against  her  in  the  Dingley 
tariff  in  that  year.  In  return  the  British  Government 
denounced  the  treaties  with  the  Belgian  Government 
and  the  German  Zollverein  of  1862  and  1865,  under 
which  the  Canadian  preference  had  had  to  be  extended 
to  every  country  between  which  and  the  United  King¬ 
dom  there  existed  a  treaty  containing  a  most  favoured 
nation  treatment  clause.  In  1902,  in  1907,  in  1911  the 
Dominions  announced  their  desire  for  imperial  pre¬ 
ference,  but  it  was  not  until  the  war  that  the  British 
Government  accepted  the  principle,  approved  it  in 
1917,  and  carried  it  into  efiect  in  1919.  The  preferential 

1  Willison.  Sir  Wilfrid  Laurier,  ii.  286-312;  Skelton,  Sir  Wilfrid 
Launer,  u.  54  ff . 
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duties  were,  however,  then  limited  in  extent  owing  to  Chapter 
the  objection  to  taxing  either  food  or  raw  materials, 
and  the  Conference  of  1923  recommended  further 
measures  which  were  defeated,  for  the  electorate  re¬ 
jected  the  appeal  of  Mr.  Baldwin  to  give  his  Govern¬ 
ment  authority  to  protect  British  industry  and  to  give 
preference.  Not  until  the  National  Government  was 
formed  in  1931  was  this  policy  reversed. 

The  other  Dominions  have  gradually  followed  the 
lead  of  Canada.  The  South  African  Customs  Union  of 
1903  adopted  the  plan  of  imperial  preference;  New 
Zealand  also  gave  a  British  preference,  and  in  1907 
made  an  agreement  with  the  South  African  Customs 
Union.  In  1908  Austraha  gave  preference.  But  it  was 
not  until  1922  that  Australia  and  New  Zealand  could 
agree  on  a  preferential  treatment  of  their  mutual  trade, 
and,  when  in  1925  Canada  and  Austraha  came  to  terms, 
much  irritation  was  caused  in  the  Dominion.  New 
Zealand  was  granted  hy  Order  in  Council  the  advan- 
tages  given  to  the  Commonwealth  and  reciprocated  by 
according  the  British  preferential  tariff.  In  1930,  how¬ 
ever,  the  necessity  of  meeting  the  demands  of  Canadian 
butter  producers  who  objected  to  the  entry  of  New 
Zealand  butter  resulted  in  the  imposition  of  prohibitive 
rates  in  the  Dominion.^  New  Zealand  in  1930-31  with¬ 
drew  the  British  rates,  with  the  result  that  Canadian 
motor-cars  and  other  exports  were  virtually  excluded. 

The  result  was  a  new  agreement  in  1932  which  agrees 

GuTiadia/ti  A.%nucil  Review,  1930—31,  pp.  516  f.  Canadian  industrial 
development  proceeded  very  rapidly  during  and  after  tire  war,  American 
manufacturers  transferring  their  businesses  in  part  to  Canada  to  avoid 
Canadian  duties  and  secure  imperial  preferences.  In  1932  American 
capital  was  estimated  at  £1,700,000,000  as  against  £424,000,000  British, 
a  fact  explaining  opposition  to  British  trade. 
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considerable  measure  with  an  agreement  of  1931 
-  between  Canada  and  Australia,  replacing  the  arrange¬ 
ment  of  1925.  In  both  these  agreements  Canada  grants 
and  receives  as  a  rule  the  British  preferential  rates,  but 
on  a  few  articles  there  are  concessions  bringing  the 
duties  below  these  rates.  The  Australian  agreement, 
however,  provides  for  the  right  of  either  party  to  call 
the  attention  of  the  other  to  any  case  in  which  exports 
from  the  other  are  causing  prejudice  to  the  sale  of 
domestic  products  or  manufactures  of  the  same  kind. 
If  the  other  party  does  not  remedy  the  matter  within 
three  months,  then  the  provisions  of  the  general  tariff 
'to  articles  indicated.  This  prevents  it  being 
necessary  to  terminate  the  agreement  as  a  whole.  In 
the  case  of  New  Zealand  the  provision  is  similar,  but 
the  mode  of  action  is  by  applying  the  anti-dumping 
legislation  of  either  country  and  the  period  is  only 
thirty  days,  and  the  Dominion  Government  may  insist 
that  imports  other  than  perishable  goods  may  be  placed 
in  bond  during  that  period.  The  New  Zealand  agree¬ 
ment  also  allows  of  either  party  increasing  rates  on  the 
articles  included  in  the  agreement  on  three  months’ 
notice,  but  not  so  that  they  exceed  whatever  is  the 
British  preferential  rate.  The  agreements  are  of  short 
duration,  illustrating  the  great  difficulty  felt,  even  with 
so  much  elasticity,  in  adjusting  terms  which  are  not 
regarded  as  too  risky  to  be  made  abiding. 

In  these  cases,  it  will  be  seen,  the  ruling  principle  is 
that  the  British  preference  may  be  lowered  as  between 
the  Dominions.  But  in  the  case  of  the  Union  in  1925 
the  principle  was  adopted  that  tariffs  ought  to  be  re¬ 
ciprocal  simply,  and  the  grant  to  foreign  states  of 
better  terms  than  to  the  United  Kingdom  was  even 
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contemplated,  but  had  to  be  abandoned  in  view  of  the 
protests  made  by  the  opposition.  In  1928,  however, 
Germany  was  promised  the  advantage  of  any  further 
preferences  given  to  the  United  Kingdom  or  a  Dominion, 
and  the  preferential  system  was  drastically  revised  to 
reduce  what  South  Africa  thought  she  gave  to  what 
she  thought  she  might  receive.  The  result  was  the  ter¬ 
mination  of  the  agreement  which  had  so  long  existed, 
from  1906,  with  Australia.  It  must,  however,  be  added 
that  the  treaty  included  provision  for  easy  determina¬ 
tion,  and  the  Government  maintained  its  readiness  to 
terminate  the  arrangement  if  it  could  receive  better 
terms  from  the  United  Kingdom,  as  it  did  in  1932. 

Between  Austraha  and  New  Zealand  it  was  found 
extremely  difficult  to  secure  satisfactory  terms.  The 
agreement  of  1922  was  replaced  by  a  new  one  in  1926, 
and  in  1928  New  Zealand  had  to  agree  to  the  drastic 
increase  in  the  imposts  on  her  exports  of  butter  and 
cheese.  Australia  also  in  the  ffiaancial  and  economic 
crisis  in  1930-32  found  it  necessary  by  a  series  of 
measures  to  exclude  as  far  as  practicable  all  British  or 
foreign  exports  with  which  Australian  consumers  and 
manufacturers  could  dispense.  But,  as  was  pointed  out, 
even  in  the  earlier  period  Austraha  in  common  with 
the  other  Dominions  had  built  up  tarifi  barriers  on 
such  a  scale  that  there  was  no  real  possibihty  of  com¬ 
petition  with  industries  protected  in  the  Dominions  for 
British  exports.  The  fact  was  brought  out  with  great 
clearness  by  Mr.  Baldwin  at  the  Ottawa  Conference  of 
1932  when  he  stressed  the  size  of  the  balance  of  trade 
in  favour  of  the  Dominions,  and  pointed  out  that  for 
all  practical  purposes  British  exports  found  no  free 
entry  into  the  Dominions,  while  Dominion  exports  in 
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Chapter  overwhelming  quantities  were  free  of  entry  into  the 

-  United  Kingdom.  He  also  stressed  the  error  of  thinking 

that  large  preferences  over  foreign  competition  had  any 
real  value  for  the  United  Kingdom  if  the  rates  still 
levied  on  British  imports  were  on  a  scale  which  ren¬ 
dered  competition  with  local  manufacturers  impracti¬ 
cable.  Moreover,  it  was  pointed  out  that  the  Canadian 
practice,  followed  also  in  the  other  Dominions,  of 
abruptly  imposing  anti-dumping  duties  was  destruc¬ 
tive  of  all  security  in  trade  and  prevented  British 
exporters  making  effective  contracts  in  advance.  On 
the  other  hand,  stress  was  laid  on  the  determination  of 
the  Dominions  to  erect  a  better  balanced  structure  of 
economy  than  could  exist  on  the  basis  of  devotion  to 
agriculture  alone.  This  doctrine  is  one  which  has  been 
incessantly  enunciated  by  the  Irish  Free  State,  which 
has  aimed  at  fostering  new  industries,  at  first  welcom¬ 
ing  the  investment  of  non-Irish  capital,  but  in  1932 
altering  its  policy  so  as  to  penahse  such  capital  and  to 
restrict  its  support  to  purely  Irish  undertakings.  As  it 
was  at  the  same  time  admitted  by  Mr.  De  Valera  that 
it  was  probably  impossible  to  find  foreign  markets  for 
the  products  of  Irish  farming,  the  prospect  of  that 
industry  appears  to  be  somewhat  depressing;  a  small 
country  with  industries  and  agriculture  confined  to  the 
local  market  is  hardly  destined  to  enjoy  even  a  modest 
prosperity. 

In  the  circumstances  it  was  not  to  be  expected  that 
agreement  at  Ottawa  would  be  easy,  for  the  Do¬ 
minions  failed  to  reahse  that  their  offers  to  the  United 
Kingdom  were  largely  illusory,  and  were  strengthened 
in  their  resistance  to  pressure  by  the  behef,  fostered  by 
the  continuance  of  the  grant  to  their  exports  of  freedom 
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from  duties  despite  the  imposition  of  tarifis  generally,  Chapter 
that  the  British  market  would  for  domestic  reasons 
remain  open  to  them  without  serious  counter-conces¬ 
sions.  Moreover,  Russian  dumping  was  bitterly  resented 
by  Canada,  which  desired  the  British  Government  to 
assimilate  its  attitxide  to  that  of  Canada  and  to  refuse 
entry  to  goods  produced  under  unfair  conditions  of 
competition.  In  the  end  pressure  of  the  desire  to  be 
able  to  assert  success  in  the  negotiations  led,  on  August 
20,  1932,  save  in  the  case  of  the  Irish  Free  State,  to 
agreements,  largely  in  favour  of  the  Dominions,  at  the 
expense  of  the  United  Kingdom,  and  to  a  certain 
amount  of  inter-Dominion  concessions.  It  must,  how¬ 
ever,  be  admitted  that  in  the  framing  of  the  compact 
with  Canada  so  much  friction  was  engendered  that  it 
illustrates  the  grave  dangers  of  seeking  to  base  inter¬ 
imperial  co-operation  on  trade  considerations.  The 
Dominions  have  found  among  themselves  that  trade  is 
apt  to  lead  to  tension  of  relations  when  in  lieu  of  volun¬ 
tary  preferences  a  balance  of  advantage  falls  to  be 
struck  between  the  parties. 

The  Ottawa  agreements,  as  far  as  concerns  the  Do¬ 
minions,  rest  on  the  basis  that  they  will  maintain 
existing  British  preferences,  and  will  also  consider 
seriously  the  reduction  of  their  tarifis  so  as  to  secure 
British  manufactures  the  possibility  of  competition  on 
reasonable  terms.  Access  to  the  Tarifi  Boards  of  Canada 
and  Australia  will  be  accorded  to  British  manufac¬ 
turers,  though  the  value  of  this  concession  is  problem¬ 
atic,  especially  in  Canada,  where  the  object  of  creating 
the  Board  was  to  secure  fuller  protection  for  home 
industry.  In  any  case,  the  Dominions  wiU  protect  such 
local  undertakings  as  they  think  capable  of  successful 
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development  as  opposed  to  exotic  industries.  Conces- 

-  sions  are  promised  in  the  removal  of  extra  duties  at 

present  imposed  on  revenue  grounds,  when  financial 
conditions  permit.  The  British  concessions,  in  addition 
to  the  maintenance  of  preference  under  the  Import 
Duties  Act,  1932,  by  the  maintenance,  unless  with 
Dominion  consent,  of  the  10  per  cent  od  valorem  duty 
on  foreign  imports,  include  free  entry  for  three  years  of 
eggs,  poultry,  butter,  cheese,  and  milk  products,  a  duty 
of  2s.  a  quarter  on  wheat,  and  a  system  for  increasing 
the  price  and  securing  orderly  marketing  of  chilled  and 
frozen  meat  and  mutton,  as  well  as  minor  increases  of 
preference.  The  interests  of  consumers  in  the  United 
Kingdom  are  to  some  extent  safeguarded  by  the  right 
to  withdraw  imposts  on  foreign  meat  if  supplies  at 
reasonable  cost  are  not  available  from  Dominion 
sources,  and  there  is  a  general  agreement  to  discuss 
issues  arising  from  the  unsatisfactory  operation  of  any 
part  of  the  agreements. 

Constitutionally  the  agreements  are  open  to  no 
serious  objection  on  the  score  of  duration,  for  that  is 
limited  to  five  years  with  possibihty  of  denunciation  by 
six  months  notice  before  that  date,  and  on  hke  notice 
thereafter.  The  only  exception  is  the  British  under¬ 
taking  to  ask  Parliament  for  a  ten  years’  preference  on 
tobacco,  which  is  a  luxury  and  may  be  treated  differ¬ 
entially.  This  obviates  any  serious  criticism  of  the 
compacts  as  unduly  tying  the  hands  of  Parhament,  a 
possibihty  protested  against  in  advance  by  Mr.  Mac¬ 
kenzie  King,  but  three  years  would  have  been  wiser. 

It  is  important  to  note  that  Newfoundland  was 
brought  definitely  into  the  ambit  of  the  British  pre¬ 
ferential  scheme  as  well  as  Southern  Rhodesia,  which 
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has  always  had  close  relations  with  the  United  King-  Chapter 
dom,  first  as  part  of  the  Customs  Union,  and  then  as  a 
self-governing  colony .  The  agreements  were  also  made 
in  some  measure  applicable  to  the  colonies  and  pro¬ 
tectorates,  thus  bringing  them  into  close  contact  with 
the  Dominions  as  parts  of  the  Empire,  if  not  of  the 
British  Commonwealth  of  Kations. 

Inter  -  Dominion  preferences  proved  more  difficult 
of  attainment.  But  the  Union  made  compacts  with 
Canada,  New  Zealand,  and  the  Irish  Free  State,  Canada 
with  the  latter  and  Southern  Rhodesia.  Despite  the 
difficulty  caused  by  the  British  decision  that  negotia¬ 
tion  with  the  Free  State  was  impossible  pending  the 
settlement  of  the  outstanding  difficulties  between  the 
countries  over  the  breach  of  the  Irish  treaty,  the  Free 
State  delegates  were  able  to  accomphsh  something  and 
to  estabhsh  friendly  relations  with  the  personnel  of  the 
other  delegations.  Clearly,  however,  the  nature  of  the 
exports  of  the  State  forbids  much  hope  of  a  substantial 
development  of  inter-imperial  trade  save  with  the 
United  Kingdom. 

Valuable  as  were  the  results  in  the  economic  sphere, 
the  political  implications  were  of  far  greater  import¬ 
ance.  As  already  mentioned,  the  Conference  had  to 
face  the  issue  of  the  relations  of  inter-imperial  prefer¬ 
ences  to  the  most  favoured  nation  clauses  of  treaties 
with  foreign  powers.  It  was  resolved  that  these  pre¬ 
ferences  must  be  maintained  apart  from  treaty  rela¬ 
tions,  which  means  essentially  that  the  Conference  has 
homologated  and  reaffirmed  the  doctrine  of  the  Confer¬ 
ence  of  1926  that  relations  between  the  Dominions  are 
not  regulated  by  international  law.  If,  of  course,  they 
were  so  regulated,  it  would  clearly  be  impracticable 
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Chapter  for  the  system  to  work,  as  the  advantages  conceded 
— between  the  parts  of  the  Empire  would  enure  to  foreign 
powers,  unless  and  until  all  treaties  with  most  favoured 
nation  clauses  were  abrogated,  a  step  of  dubious  value 
to  British  foreign  trade  and  relations.  This  is  a  most 
important  result,  for  it  means  that  the  need  of  economic 
unity  has  interposed  a  most  substantial  barrier  in  the 
way  of  the  development  of  the  tendency  to  stress 
the  sovereignty  and  independence  of  each  unit  of  the 
Empire.  Incidentally  it  afforded  a  strong  support  to  the 
British  contention  that  its  differences  with  the  Irish 
Free  State  ought  to  be  decided  by  a  domestic  tribunal 
and  not  by  one  on  which  sat  a  foreign  arbitrator. 

A  further  most  important  agreement  pledged  the 
United  Kingdom  and  Canada  to  the  efiect  that,  if  either 
Government  is  satisfied  that  the  system  of  preference 
in  respect  of  any  class  of  commodities  is  being  frus¬ 
trated  through  the  State  action  of  any  foreign  country, 
it  will  use  its  powers  of  prohibition  of  import  to  secure 
the  effective  operation  of  the  preferences  which  it  has 
granted.  This  clause,  of  course,  is  directed  essentially 
against  Russian  dumping  of  wheat,  and  especially 
timber  under  the  five  years’  plan,  but  specific  mention 
was  dehberately  avoided.  The  principle  is  of  import¬ 
ance,  for  it  meets  the  contention  of  the  Dominion  that 
no  preference  would  avail  to  aid  timber  against  dump¬ 
ing;  and  the  same  plea  has  been  adduced  by  the  Scan^- 
navian  countries,  the  other  great  historic  source  of 
British  timber  imports.  In  this  point  as  in  general  the 
agreements  are  not  intended  to  prevent  other  forms  of 
Empire  trade  being  developed,  though  the  immediate 
object  is  to  encourage  fuller  use  of  the  opportunities  of 
exchange  of  Empire  commodities  on  reasonable  terms. 
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(6)  The  relations  between  the  Dominions  and  India 
stand  on  a  distinct  footing  from  their  relations  inter  se. 
This  depends  essentially  on  the  fact  that,  while  there 
is  normally  freedom  of  intercourse  between  the  Do¬ 
minions,  though  each  exercises  the  widest  power  of 
exclusion  of  other  British  subjects  at  its  discretion,  the 
Dominions  definitely  have  closed  their  doors  to  the 
immigration  of  Indians.  The  principle  of  such  exclusion 
has  been  recognised  by  India  on  the  score  of  the  right  of 
each  part  of  the  Empire  to  regulate  the  composition  of 
its  own  population,  and  to  follow  such  a  policy  as  may 
best  accord  with  its  own  views  of  the  wisest  method  in 
which  to  build  up  its  social  and  economic  structure. 
The  principle  of  inter-imperial  equaUty,  however,  has 
one  satisfactory  efiect.  It  has  induced  the  Dominions 
to  recognise  that  they  may  be  subjected  at  pleasure 
by  the  Indian  Grovernment  to  similar  conditions  of 
exclusion  to  those  which  they  impose.  This  principle, 
enunciated  at  the  Imperial  Conference  of  1917,  was 
reinforced  by  the  Conference  of  1918  with  the  recogni¬ 
tion  that  it  was  proper  that  Indians  lawfully  domiciled 
in  the  Dominions  should  be  permitted  to  bring  into 
them  their  wives  and  minor  children,  assuming  that 
such  marriages  were  de  farAo  monogamous.  This  was 
followed  in  1921  by  the  further  recognition  that  in 
principle  Indians  lawfully  resident  should  not  be  denied 
the  ordinary  right  of  citizenship.  From  this  view  South 
Africa  expressed  strong  dissent,  and  the  contest  was 
renewed  in  1923  when  General  Smuts  recorded  his  dis¬ 
approval  of  the  formation  of  any  resolutions  by  the 
Conference  when  unanimity  could  not  be  achieved,  and 
when,  on  the  contrary,  the  Indian  delegates  pressed  for 
reconsideration  of  the  whole  issue  by  the  Union  and 
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Chapter  for  direct  negotiations  Avitli  the  stationing  of  an  aaent 
of  the  Mian  Government  in  the  Union  to  reprtin^ 
Indians  there  resident,  and  to  act  as  an  intermediary 
between  them  and  the  Union  Government. 

The  proposal,  in  its  recognition  of  the  right  of  the 
Government  of  India  to  interest  itself  in  Indians 
domiciled  abroad,  was  repulsed  by  General  Smuts, 
who  insisted  that  there  could  be  no  question  of  ex- 
tendmg  pohtical  rights  to  Indians,  and  that  for  economic 
reasons  the  Union  must  safeguard  herself  against  their 
competition.  General  Smuts’  position  was  difficult. 
The  laws  of  the  Transvaal  forbidding  acquisition  of 
landed  property  by  Indians  had  been  circumvented  in 
various  ways,  and  the  activity  of  the  Indians  in  petty 
trade  was  an  object  of  envy  to  their  competitors,  often 
themselves  inimigrants  or  descendants  of  immigrants 
into  the  Union.  The  Asiatic  Inquiry  Commission  of 
1920-21  Resented  recommendations  which  were  car¬ 
ried  out  in  part  by  the  Government,  resulting  in  the 
further  lowering  of  Indian  status  in  the  Union,  and 
the  feeling  there  against  Indians  was  so  marked  that 
the  ministry,  after  the  Conference  of  1923,  proceeded 
to  introduce  a  Class  Areas  Bill  to  segregate  Indians  in 
urban  areas.  The  measure  aroused  deep  resentment  in 
the  community  and  was  not  passed  before  the  fall  of 
the  Smuts  administration.  In  1926,  when  Indians  were 
included  in  the  Colour  Bar  legislation,  permitting  ex¬ 
clusion  of  non-Europeans  from  skilled  miriing  and  other 
work,  it  reappeared  as  the  Areas  Reservation,  and  Im¬ 
migration  and  Registration  (Further  Provision)  Bill, 
which  was  followed  by  the  visit  of  a  delegation  from 
India  to  study  the  issue  on  the  spot.  This  led  to  a 
formal  conference  at  Cape  Town  in  December  1926 
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and  January  1927,  which,  achieved  a  most  important  Obiter 

agreement.  - 

Under  this  agreement  both  Governments  reafSxmed 
their  recognition  of  the  right  of  the  Union  to  use  all 
just  and  legitimate  means  for  the  maintenance  of 
Western  standards  of  life.  The  Union  Government 
recognised  that  Indians  domiciled  in  the  Union  who 
were  prepared  to  conform  to  Western  standards  of  hfe 
should  be  enabled  so  to  do.  For  those  Indians  in  the 
Union  who  might  desire  to  avail  themselves  of  it,  the 
Union  Government  would  organise  a  scheme  of  assisted 
emigration  to  India  or  other  countries  where  Western 
standards  were  not  required.  Union  domicile  would  be 
lost  after  three  years’  continuous  absence  from  the 
Union,  in  agreement  with  the  revision  it  was  proposed 
to  make  of  the  general  law  relating  to  domicile;  emi¬ 
grants  under  the  assisted  emigration  scheme  who  de¬ 
sired  to  return  to  the  Union  within  the  period  of  three 
years  would  be  allowed  to  do  so  only  on  refunding  the 
cost  of  the  assistance  given.  The  Government  of  India 
recognised  its  obhgation  to  look  after  such  emigrants 
on  arrival  in  India.  The  admission  into  the  Union  of 
the  wives  and  minor  children  of  Indians  permanently 
domiciled  in  the  Union  would  be  regulated  by  the 
terms  of  the  Imperial  Conference  Resolution  of  1918. 

In  the  expectation  that  the  difficulties  with  which 
the  Union  had  been  confronted  would  be  materially 
lessened  by  the  agreement,  and  to  secure  that  the 
agreement  should  come  into  operation  under  the  most 
favourable  auspices,  the  Union  Government  agreed  not 
to  proceed  further  with  the  Areas  Bill.  Provision  was 
made  for  the  stationing  in  the  Union  of  an  agent  of  the 
Indian  Government  in  order  to  secure  continuous  and 
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Ch^ter  efiective  co-opration  between  tbe  two  G-overnments, 
_!_■  and  Mr.  Srinivasa  Sastri,  wbo  bad  long  been  a  pro¬ 
tagonist  in  expressing  Indian  views,  was  selected  as 
tbe  first  incumbent  of  tbe  ofi&ce. 

Successful  in  its  own  Tvay  as  this  agreement  was,  it 
did  not  prevent  difficulties  arising.  It  was  tbe  hope  of  a 
considerable  section  of  tbe  Dutch  population  that  tbe 
agreement  meant  tbe  deportation  of  a  large  number  of 
Indians,  but  this  expectation  was  not  fulfilled,  and,  on 
tbe  other  band,  tbe  land  difficulty  in  tbe  Transvaal 
revived.  In  1919  an  Act^  bad  been  passed  to  prevent 
companies  controlled  by  Indians  from  bolding  land, 
and  thus  evading  tbe  Gold  Law  of  1908  wbicb  forbade 
Asiatics  doing  so,  but  in  a  number  of  cases  this  pro¬ 
hibition  bad  been  evaded,  without  breach  of  tbe  letter 
of  tbe  law  but  in  defiance  of  its  spirit.  It  was  proposed, 
therefore,  by  the  Government  of  tbe  Union  to  legislate 
by  tbe  Transvaal  Asiatic  Tenure  (Amendment)  Bill  to 
meet  these  evasions,  and  to  diminish  substantially  tbe 
future  possibility  of  Asiatics  bolding  land  or  trading  in 
tbe  province.  As  a  result  of  this  and  other  difficulties  a 
further  Conference  met  in  January  and  February  1932 
and  achieved  agreement.  It  was  recognised  that,  as 
eighty  per  cent  of  the  Indians  in  tbe  Union  were  Union 
bom,2  it  was  hopeless  to  contemplate  their  settlement 
in  India,  and  tbe  two  Governments  therefore  agreed 
to  co-operate  in  seeking  to  secure  settlement  elsewhere, 
a  representative  of  the  Indians  in  the  Union  assisting 
them  if  so  desired  by  the  community.  Otherwise  the 
agreement  of  1927  was  confirmed,  and  the  Indian 

^  Keith,  War  Go-vernment  of  the  British,  Dominions,  pp.  319-21. 

^  The  Indians  are  found  chiefly  in  Natal  (160,000),  Transvaal  (20,000), 
Cape  (6000);  the  Orange  Dree  State  has  successfully  excluded  them.  Of. 
Hofmeyr,  Bovth  Africa  (1931),  pp.  300-305. 


THE  GOVERNMENT  OF  THE  DOMINIONS  489 


Government  agreed  to  continue  to  maintain  an  agent  Chapter 
in  tile  Union.  Considerable  concessions  were  made  as 
to  land-holding  as  regards  lands  acquired  up  to  March 
1,  1930,  by  companies,  and  it  was  agreed  that  an  im¬ 
partial  commission  should  investigate  individual  cases, 
and  that  on  their  report  the  Minister  of  the  Interior 
should  be  empowered  to  withdraw  specified  areas  of 
land  from  the  operation  of  the  Gold  Law  forbidding 
the  occupation  of  land  by  coloured  persons.  This  power 
would  apply  also  in  the  future. 

While  matters  in  the  Union  are  thus  regulated  on 
a  rather  narrow  basis,  and  while  Indians  enjoy  less 
privilege  in  the  matter  of  immigration  than  do  the 
J  apanese  under  an  agreement  made  informally  in  1930,^ 
their  position  in  the  other  Dominions  is  on  the  whole 
more  favourable.  Immigration  is  shut  off,  and  Canada 
unquestionably  thus  affords  better  treatment  under 
treaty  and  informal  agreement  to  Japanese  than  is 
granted  to  Indians.  Japanese  up  to  150  ^  a  year  new¬ 
comers  are  permitted  entry,  while  Indians  are  entirely 
refused  entry  save  for  mere  visits.  Nor  has  Canada  been 
able  to  induce  British  Columbia  to  accord  Indians  the 
franchise  from  which  they  are  excluded  by  the  province, 
with  the  result  that  they  are  also  excluded  from  the 
federal  franchise.  Otherwise  the  issue  is  not  there  of 
much  concern  owiug  to  the  small  number  of  Indians 
resident.  The  same  remark  apphes  to  the  Common¬ 
wealth,  and  the  result  of  the  doctrine  of  inter-imperial 
equality  has  been  that  both  the  Commonwealth  and 
Queensland  have  legislated  to  accord  the  vote  to 
Indians,  and  the  former  has  allowed  them  to  receive 

^  Jowrn.  Pari.  Emp.  xii.  1058-70. 

^  Ibid.  X.  614,  616.  Cf.  Brady,  Canada  (1932),  pp.  170-74. 
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C|a|iter  old  age  pensions.  New  Zealand  rigidly  excludes  under 
— .  Acts  of  1920  and  1931,  but  does  not  otberwise  penalise; 
Newfoundland  has  no  attractions  to  ofier,  and  the 
Irish  Free  State  maintains  the  British  doctrine  of  free¬ 
dom  of  entry,  and  no  discrimination  save  that  the 
franchise  is  restricted  to  Irish  citizens. 

No  doubt  the  matter  is  not  wholly  satisfactory.  The 
suggestion  has  even  been  made  that  the  day  may  come 
when  India  may  appeal  to  the  League  of  Nations  to 
take  up  the  issue  of  the  right  of  migration,  and  it  is 
possible  that  at  some  future  time  the  activities  of  the 
League  may  extend  beyond  the  present  doctrine  that 
imnugration  is  essentially  a  matter  of  domestic  juris¬ 
diction,  so  that  it  cannot  be  dealt  with  either  by  the 
League  Council  or  the  Permanent  Court  of  Inter¬ 
national  Justice.!  The  most  important  factor  in  the 
situation  is  the  attitude  of  J apan,  which  endeavoured 
to  secure  the  right  of  migration  as  a  fundamental 
principle  recognised  by  the  League,  and  which  has 
never  acquiesced  in  the  justice  of  the  pohcy  of  the 
reservation  of  areas  by  nations  as  their  inviolable  pre¬ 
serves,  especially  when,  as  in  the  case  of  Australia,  the 
local  population  and  such  immigration  as  it  permits 
fail  to  fill  up  the  territory  at  any  adequate  rate.  It  is 
significant  that  one  of  the  reasons  which  induced 
Dominion  refusal  to  accept  the  Geneva  Protocol  of 
1924  was  the  belief  that  it  might  in  some  measure 
handicap  them  in  their  maintenance  of  the  doctrine 
that  immigration  issues  were  of  purely  domestic 
concern. 

It  is  significant  of  the  dilbculty  of  relations  between 
India  and  the  Dominions  that  it  proved  impossible 

^  Wheaton,  International  Law  (ed.  Keith),  i.  574,  600. 
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at  Ottawa  to  reach  any  agreements  as  to  trade  rela-  chapter 
tions  between  these  countries,  though  India  definitely 
adopted  the  principle  of  a  preferential  agreement  with 
the  United  Kingdom.  Further  development  of  relations 
may  doubtless  be  expected  in  the  course  of  time. 
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Alien  not  entitled  to  enter  British 
territory,  141,  142 

Allan,  Hon.  J.,  Premier  of  Victoria 
(1924-27),  212 

Allegiance,  as  bond  of  Empire,  62- 
64,  117-24;  due  to  sovereign,  414; 
not  affected  by  taking  of  oath, 
66  n. 

Alien,  Hon.  Sir  James,  G.C.M.G., 
New  Zealand  statesman,  209 

Alteration,  of  constitutions  of  Do¬ 


minions,  provinces,  and  states, 
34,  35,  104-16;  of  law  by  treaties 
requires  legislative  confirmation, 
236 


Amendments  of  Covenant  of  League 
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tive  Assembly,  194;  representation 
in  House  of  Commons,  194;  in  Sen¬ 
ate,  201;  relations  to  federation, 
291,  299,  300,  301,  317,  332;  posi¬ 
tion  of  British  Indians,  489 
British  Commonwealth  of  Nations, 
meaning  of  term,  90 
British  Consul,  duty  to  control  mer¬ 
chant  shipping,  32 
British  Consular  Courts,  see  Extra¬ 
territorial  Jurisdiction 
British  Consular  Service  used  by 
Dominions,  394 

British  Dominions,  technical  sense  of 
term,  89;  part  of  dominions,  90  n. 
British  Empire,  Dominions  as  parts 
of,  90 

British  Empire  Order  awarded  for 
Dominion  services,  446 
British  Empire  seat  on  League  of 
Nations  Council,  47 
British  fleet,  source  of  Dominion 
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ity,  62-4, 119-21;  inter-imperial  re¬ 
lations,  78-82;  arbitration,  82-4; 
flag,  124,  125;  legal  basis  of  re¬ 
sponsible  government,  100,  101; 
Privy  Council,  163;  parties,  173-8; 
civil  service,  174-6;  High  Commis¬ 
sioner,  189, 190,  191, 192;  House  of 
Commons,  194,  197;  Senate,  201- 
204;  control  of  finance,  244;  privi¬ 
leges,  253;  judicial  tenure,  256, 
257;  origin  of  federation,  285-7; 
method,  290-92;  characteristics, 
292-6;  status  of  provinces,  296-302; 
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judiciary,  307-9;  financial  relations 
with  provinces,  311-13;  creation  of 
provinces,  317,  318;  division  of 
powers,  321-4;  interpretation  of 
constitution,  324-38;  liberty  of  sub¬ 
jects,  382,  383;  military  and  air 
forces,  415-17;  naval  forces,  424, 
426,  427;  religious  issues,  439; 
inter  -  imperial  preferences,  476, 
477,  481,  483,  484;  relations  with 
India,  489 

Canadian  development  of  manufac¬ 
tures,  241;  use  of  American  capital, 
477  n. 

Canadian  domicile,  120 
Canadian  National  Railway  branches. 
Senate  refuses  to  sanction,  203 
Canadian  nationality,  120,  121,  123 
Canadian  Nationals  Act,  1921,  121 
Canadian  provinces.  Acts  not  sub¬ 
ject  to  imperial  control,  22  n.;  con¬ 
stitutional  change,  34,  35,  107-10; 
Statute  of  Westminster,  42-4,  220; 
legal  basis  of  responsible  govern¬ 
ment,  101;  Lieutenant-Governors, 
135;  Legislative  Assemblies,  194, 
197;  Colonial  Laws  Validity  Act, 
1865,  no  longer  applicable,  220; 
appeals  to  Privy  Council,  266,  267 ; 
pardon,  283,  284;  Agents -General, 
295;  status,  296-302;  judiciary, 
305-9;  finance,  311-13;  powers,  322- 
348 

Canberra,  Australian  federal  capital, 
319,  450 

Cape  of  Good  Hope,  responsible 
government,  4, 95;  as  ceded  colony, 
93;  now  province  of  Union  (1910), 
relation  to  Union  of  South  Africa, 
358,  359,  360,  361,  362,  367,  370; 
native  franchise,  21,  196,  197,  208, 
361 

Cape  Town,  seat  of  Union  Parlia¬ 
ment,  362 

Capital  cases.  Executive  Council 
advises  on,  283;  in  Newfoundland, 
282;  in  Union  of  South  Africa,  282 
Carnarvon,  Earl  of.  Secretary  of 
State  for  the  Colonies  (1874-78), 
abortive  plan  for  federation  of 
South  Africa,  338,  339 
Cartier,  Hon.  Sir  George,  Mac¬ 
donald’s  colleague  in  Quebec,  174 
Caucus  system  of  control  in  Labour 
parties,  179,  219 

Ceded  colonies,  prerogative  power  to 
legislate  for,  91,  92 
Certificate  from  High  Court  of 
Australia  essential  in  certain  cases 


of  appeal,  267,  342;  normally 
refused,  306 
Certiorari,  writ  of,  259 
Chamberlain,  Rt.  Hon.  Sir  Austen, 
Secretary  of  State  for  Foreign 
Affairs,  70,  456 

Chamberlain,  Rt.  Hon.  Joseph, 
Secretary  of  State  for  the  Colonies 
(1895-1903),  303 
Chanak  crisis  in  1922,  427  n. 

Channel  of  correspondence  between 
Dominion  and  British  Govern- 
I  ments,  190, 462, 463;  between  States 

and  British  Government,  302 
Charge  d'affaires  left  at  the  Vatican 
as  British  protest  in  place  of 
Minister,  56 

Charlottetown,  Conference  at,  ini  864, 
of  representatives  of  Canadian 
maritime  provinces,  290 
Chelmsford,  Lord,  Governor  of 
Queensland,  grants  dissolution  to 
Mr.  Philp,  157 

Chief  J ustice  acts  in  vacancy  of 
Governor-General  or  Governor, 
136 

China,  British  extra-territorial  juris¬ 
diction  in  (Order  in  Council, 
March  17,  1925),  applicable  to 
Dominion  subjects,  65 
Chinese,  legislation  in  Canadian 
provinces  as  to,  332 
Church  of  England,  legal  position  of, 
432-5 

Church  of  Province  of  South  Africa, 
434,  435 

Church  of  Scotland,  position  of,  in 
Dominions,  435 

Citizenship  in  Dominions,  see  Nation¬ 
ality;  as  basis  of  franchise  in  Union 
of  South  Africa  and  Irish  Free 
State,  197 

Civil  List  of  Ring  defrayed  by 
United  Kingdom  alone,  134 
Civil  Service  Commissioners,  in 
Canada,  185;  in  Australia,  186, 
187;  in  New  Zealand,  187,  188;  in 
the  Union,  188,  189;  in  Irish  Free 
State,  189 

Civil  Service  in  Dominions,  184-9 
Civil  uniforms,  the  King’s  authority 
for  wearing  of,  450 
Claim  by  petition  of  right  against 
the  Crown,  98  n,^,  143 
Class  Areas  Bill,  Union  of  South 
Africa,  486 

Closure  of  debate,  249,  250 
Coal  Hours  Convention  disapproved 
by  Union  of  South  Africa,  404 
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CoSiSt  GsjrrisoH  Force,  Union  of 
South  Africa,  420 

Coastal  defence  of  Irish  Free  State 
undertaken  by  United  Kingdom, 


Coasting  trade,  colonial  control  over, 
conceded  in  1869,  5;  reiterated  in 
1931,  31 

Coin  offences,  imperial  legislation 
as  to  (16  &  17  Viet.  c.  48),  264 
Coinage  Act,  1870,  133  n. 

Coinage  prerogative  not  delegated 
to  Governor-General,  129 
Colenso,  Dr.,  Bishop  of  Natal,  434, 
435 

Collision  regulations.  Dominion 
power  to  enact,  226;  in  Australia, 
357 

Colonial  Boundaries  Act,  1895,  485 
Colonial  Conference,  1902,  recom¬ 
mends  preference,  476 
Colonial  Conference,  1907,  423;  re¬ 
solution  as  to  Imperial  Conference, 
461,  462;  on  preferences,  476; 
secures  revision  of  regulations  as 
to  judicial  appeal,  266 
Colonial  Courts  of  Admiralty  Act 
1890,  20,  32,  33,  261,  465;  appeal 
lies  as  of  right  to  Privy  Council, 


Colonial  Laws  Validity  Act,  1865 
24,  25,  26,  43,  104,  106  n.,  112* 
^  220,  224-6,  281,  465 
Colonial  Merchant  Shipping  Con¬ 
ference,  1907,  6,  27 
Colonial  Naval  Defence  Act,  1865 
423 


Colonial  Prisoners  Removal  Acts 
1869  and  1884,  465 
Colonial  Probates  Act,  1892,  467 
Colonial  Solicitors  Act,  1900,  467 
Colonial  Stock  Act,  1900,  22,  467 
Colonies,  by  conquest  or  cession, 
law  of,  91,  92;  by  settlement,  law 
of,^  91,  92;  and  protectorates, 
British  representatives  act  for, 
411;  Ottawa  agreements  apply  to, 
483 

Colony,  new  definition  of,  90  n. 
Colour  Bar  legislation,  Union  of 
South  Africa,  476 

Commander  -  in  -  Chief,  Governor- 
General  as  titular,  414 
Commander -in -Chief,  Africa  Sta¬ 
tion,  controls  South  African  Divi- 
Sion  of  Royal  Naval  Reserve,  427 
Commerce  power,  of  Canada,  322, 
325-8;  of  Commonwealth  of  Aus¬ 
tralia,  345-52,  353,  357 


Commercial  treaties,  negotiation  of 
7,  45,  46,  76,  77,  394-401 
Committees  of  Supply  and  Wavs 
and  Means,  238,  239 
Common  citizenship  as  bond  of 
Empire,  62-4 

Common  law  of  England,  not  bind¬ 
ing  on  Dominion  legislatures,  24, 
25;  forms  basis  of  laws  of  all 
Dojninions  save  Quebec  and  Union, 

Commonwealth  of  Australia,  re¬ 
sponsible  government,  4,  96; 

Governor-General,  17,  137,  138- 
reservation  of  bills,  21;’  dis¬ 
allowance  of  Acts,  22;  Statute  of 
Westminster,  23,  26;  alteration 
of  Imperial  Acts,  24-7;  merchant 
shipping,  27-32;  admiralty  juris¬ 
diction  and  legislation,  32-4;  con¬ 
stitutional  change,  35,  110-12; 
appeal  to  Privy  Council,  36,  267; 
pardon,  36,  37,  283,  284;  imperial 
legislation,  38-42;  secession,  58- 
61;  nationality,  62-4;  foreign 
affairs,  67-78,  394-7,  405,  407, 
408,  409;  inter-imperial  relations’ 
78-82;  arbitration,  82-5;  conven¬ 
tional  basis  of  responsible  govern¬ 
ment,  101;  flag,  124,  125;  Execu¬ 
tive  Council,_163;  parties,  178-80; 
High  Commissioner,  190;  House 
of  Representatives,  195-7,  198, 
199;  Senate,  204-6;  financial  con¬ 
trol,  243,  244;  judicial  tenure,  257; 
High  Court,  259;  admiralty  juris¬ 
diction,  262;  creation,  287-90; 
method  of  formation,  291,  292; 
characteristics,  •  292-6;  status  of 
States,  302-5;  judiciary,  305-7, 
309-11;  financial  relations  with 
States,  313-17;  territories,  318-20; 
^stribution  of  powers,  338-41; 
interpretation  of  constitution,  341- 
354;  military  and  air  defence,  417, 
418;  naval  defence,  423-6;  pre¬ 
cedence,  449,  450;  inter-imperial 
preferences,  477,  478,  479,  481; 
position  of  Indians  in,  489 

Commonwealth  Conciliation  and 
Arbitration  Act,  1930,  352 

Commonwealth  Merchant  Shipping 
Agreement,  Dec.  10,  1931,  6,  27- 
32,  90,  264 

Commonwealth  of  Australia  Con¬ 
stitution  Act,  1900,  s.  5,  227; 
constitution,  appended  to  Act,  6o! 
Ill,  112,  129,  305,  316,  317,  319, 
338-41,  343,  345,  351 
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Communications  between  Dominions 
and  Imperial  Government,  190, 
462,  463 

Communist  party  of  Canada,  178 
Compact  theory  of  Canadian  federa¬ 
tion,  108-10 

Companion  of  Honour  awarded  for 
Dominion  services,  446 
Company  law,  division  of  power  as 
to,  in  Canada,  329,  330 
Cesnparison  of  Canadian  and  Com¬ 
monwealth  constitutions,  295,  296 
Comparison  of  United  States  with 
Canadian  and  Commonwealth  con¬ 
stitutions,  292-5 

Compulsory  jurisdiction  of  Per¬ 
manent  Court  of  International 
Justice,  80,  81,  400,  405,  406,  410 
Compulsory  military  service  and 
training  in  Dominions,  417,  418, 
419 

Conciliation  and  Arbitration,  Com¬ 
monwealth  powers  as  to,  348-50 
Conciliation  Committees,  illegality 
of,  in  Commonwealth,  352 
Conclusion  and  ratification  of  treaties 
and  agreements,  7,  45,  46,  76,  77, 
394-401 

Confederation,  British  Common¬ 
wealth  as  a,  vi,  57 
Conference  on  Safety  of  Life  at  Sea, 
1914,  46 

Conferences  between  houses  of  Par¬ 
liament,  250,  251 

Confiscatory  Acts,  not  illegal,  234, 
300  n.;  suggested  reference  of  issues 
to  arbitration,  as  regards  Queens¬ 
land  Acts,  1920,  276 
Conflict  of  industrial  awards  and 
legislation  in  Australia,  349,  350 
Conflict  of  Laws,  rules  of,  varied  in 
favour  of  Dominions,  469,  470 
Congregational  Church  of  Canada 
merged  in  United  Church,  437 
Connaught,  H.R.H.  Duke  of,  Gov¬ 
ernor-General  of  Canada  (1911- 
1916),  simplicity  of  social  regime 
under,  449 

Conquered  colonies,  prerogative 
power  to  legislate  for,  91,  92 
Conroy,  Mgr.,  apostolic  delegate  to 
Canada,  441 

Conscription,  referenda  in  Australia, 
417;  under  Acts  in  Canada,  416; 
and  New  Zealand,  418 
Consecration  of  colonial  bishops 
in  England,  434 

Conservatives,  of  Canada,  173-7;  of 
Upper  Canada,  173 


Consolidated  Revenue  Fund,  Com¬ 
monwealth  of  Australia,  246 
Constituent  powers  of  Dominions, 
34,  35,  104-16 

Constitution  (Amendment  No.  17) 
Act,  1931,  Irish  Free  State,  147, 
235,  380 

Constitution  Acts,  of  Dominions,  Im¬ 
perial,  96,  464 

Constitution  of  the  Irish  Free  State 
(Saorstat  Eireann)  Act,  1922,  as 
fundamental  law,  114,  115,  159, 
280 

Constitution  (Schedule  I.),  Art.  3, 
122;  Art.  4,.  128;  Art.  5,  446,  447; 
Art.  7,  70;  Art.  8,  438;  Art.  43, 
235,  279;  Art.  47, 113;  Art.  49,  427; 
Art.  50,  113,  114,  159;  Art.  51, 
129 

Constitutional  Act,  1791,  Canada,  94 
Constitutional  change,  rules  of,  6,  7, 
20,  34-5,  104-16 

Constitutional  conventions,  40,  99- 
103 

Constitutional  relations  of  upper  and 
lower  houses,  201-16 
Consul-General  to  the  United  States, 
from  Irish  Free  State,  392;  to 
France,  392;  to  Portuguese  East 
Africa  from  Union,  392 
Consular  services  of  Dominions,  392 
Consuls  from  foreign  countries  in 
Dominions,  401,  402 
Contract  with  Government  needs 
Parliamentary  appropriation,  245, 
387 

Contracts  by  Governments  subject 
to  Parliamentary  sanction,  387; 
principle  invoked  by  Mr.  De 
Valera,  vii 

Control  of  immigration,  -see  Immigra¬ 
tion 

Conventional  limitation  on  exercise 
of  power  does  not  imply  diminu¬ 
tion  of  sovereignty,  30,  31 
Conventions,  see  Treaties 
Conventions  negotiated  under  Labour 
Organisation  of  League  of  Nations, 
403,  404 

Cook,  Rt.  Hon.  Sir  J.,  Prime  Minis¬ 
ter  of  the  Commonwealth  (1913- 
1914),  205 

Cook  Islands,  New  Zealand  control 
over,  458,  459 

Co-operation  between  Ministers  of 
Dominions  and  United  Kingdom 
at  foreign  Courts,  53 
Copyright,  control  over,  conceded  to 
Dominions  in  1911,  6 
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Copyright  Act,  1911,  235,  278  279 
466  ’  ' 

Copyright  (Amendment)  Act,  1931 
Canada,  467  nd  ' 

Copyright  (Preservation)  Act,  1929 
Irish  Free  State,  235,  279 
Corrupt  practices,  rules  as  to,  200, 

-uUl 

Cosgrave,  W.  T.,  President  of  the 
Council,  Irish  Free  State,  15,  167 
219,  241,  249,  421  ' 

Defence,  Irish  Free  State, 
422 

Council  of  Defence,  Union  of  South 
Africa,  421 

Council  of  League  of  Nations,  Do¬ 
minions  as  possible  members  of, 
47;  election  of  Canada,  48;  of  Irish 
Free  State,  47 

Country  party  in  Australia,  179 
Court  of  Appeal  in  Dominions,  260 
Court  of  Appeal  in  England,  de¬ 
cisions  on  English  law  of,  not 
necessarily  binding  on  Dominion 
courts,  270 

Coui  t  of  Conciliation  and  Arbitration 
Commonwealth  of  Australia,  306 
348-50 

Court  of  Exchequer,  Canada,  see  Ex¬ 
chequer  Court 

Courts  Martial,  no  appeal  to  courts 
of  law  from,  268;  ^ee  ]Vi:artial  law 
Courts  Martial,  Naval,  424 
Covenant  of  League  of  Nations,  aee 
League  of  Nations  Covenant 
Credentials  of  diplomatic  agents,  53, 
391 

Crimes  Act,  1932,  Australia,  385 
Crminal  appeals  discouraged  by 
Privy  Council,  268 
Criminal  jurisdiction  of  English 
Courts  over  offences  committed 
overseas,  65,  66,  467,  468;  over 
Governors,  142 

Crimmal  legislation,  by  the  provinces 
ot  Canada,  validity  of,  334;  no  ap- 
peal  to  Privy  Council  allowed,  268 
Criminal  liability  of  Governor,  142 
Cripps,  Hon.  Sir  Stafford,  '  K.C 
^  M.P.,  66  n.,  78,  85  nd 
CrHicisms  of  Judicial  Committee  of 
Privy  Council,  271-3 
Crown  in  Commonwealth  and  States, 
Acts  binding  on,  345;  legal  rela¬ 
tions  of,  not  separate  juristic  per- 
sons,  304,  305;  see  King,  H.M.  the 
Customs  agreement  of  Southern 
Khodesia  and  Union  of  South 
Africa,  1930,  377 


Customs  legislation,  ambit  of  Do¬ 
minion  power  as  to,  229,  230;  pro¬ 
cess  of,  in  Commonwealth  of’ Aus¬ 
tralia,  241 

Daii  Eireann,  103,  104,  168  1Q7 
216,  219;  cannot  be  dissolved 
219^  Government,  104, 

Dandurand,  Hon.  R.,  represents 
Canada  on  League  Council,  408» 
Deadlock  in  Canada  as  immediate 
cause  of  federation,  286 
Deadlocks,  between  houses  of  Parlia¬ 
ments,  measure  to  solve,  in 
Canada,  202;  Commonwealth  of 
Australia,  205,  206;  Union  of 
South  Africa,  207,  208;  Newfound¬ 
land,  209;  New  South  Wales,  210- 
Victoria,  211;  South  Australia,’ 
212,  213;  Tasmania,  213,  214- 
Western  Australia,  214,  215- 

Irish  Free  State,  215,  216 
Death  duties.  Dominion  legislative 
power  as  to,  230;  Canadian  pro¬ 
vincial  powers  as  to,  331,  332 
De  Chair,  Admiral  Sir  Dudley 
Governor  of  New  South  Wales 
(1924-30),  dispute  of,  with  Mr 
Lang,  154,  155 

Declaration  of  London,  1909,  on 
naval  prize  law,  7 

Declaration  of  neutrality,  see  Neu¬ 
trality 

Declaration  of  rights  in  Irish  Free 
State  constitution,  379-81 
Declaration  of  war,  effect  on  Do¬ 
minions,  71,  222,  410,  411; 

War 

Default  of  New  South  Wales,  1931- 
1932,  314,  315 

Defeat  of  ministry,  action  on,  172 
Defence,  Chap.  XVII.;  see  Contents; 
as  cause  of  Canadian  federation, 
286;  of  Commonwealth,  288 
Defence  Act,  1912,  amended  in  1922, 
Union  of  South  Africa,  156,  419 
Defence  Committee,  Australia,  418 
Defence  Council,  Canada,  416;  Union 
of  South  Africa,  421 
Defence  of  Dominions,  414-431 
Defence  power,  ambit  of,  durino- 
war  period,  in  Australia,  228,  353*- 
in  Canada,  228 

Delay,  criticism  of,  against  Privy 
Councd,  272 

Delegated  legislation,  instances  of, 
232,  236-8,  353 

Delegatus  non  potest  delegare^  doc- 


INDEX 


501 


trine  not  applicable  to  legislatures, 

Denominational  education,  441-3; 

in  Canada,  324,  334-7 
Departments  of  External  Affairs  in 
Dominions,  388,  389;  as  channels 
of  correspondence,  463 
Dependencies  of  Dominions,  Aus¬ 
tralia,  319,  320;  New  Zealand,  458- 
460;  Union  of  South  Africa,  370-76 
D^')ortation  of  agitators  from  Union 
of  South  Africa  in  1914,  74,  276; 
of  Pacific  Islanders  from  Australia, 
354;  of  other  persons,  385 
Deputies  of  Governor-General  or 
Governor,  136 

De  Valera,  Earn  on.  President  of 
Council  of  Irish  Free  State  since 
1932,  formerly  leader  of  the 
opposition,  61,  65,  66,  70,  84, 
160,  167,  168,  182,  216,  241,  248, 
249,  368,  380,  384,  395,  422,  480 
Development  of  Dominion  auto¬ 
nomy,  summary  of,  3-13 
De  Villiers,  Hon.  J.,  Appellate 
Division  of  Union  Supreme  Court, 
on  Union  sovereignty  in  South- 
West  Africa,  372 

De  Villiers,  Lord,  as  acting  Governor- 
General  of  Union  (1914),  156 
De  Waal,  Hon.  Sir  N.  F.,  Ad¬ 
ministrator  of  Cape  of  Good  Hope 
(1910-25),  367 

Differential  duties,  reservation  of 
bills  as  to,  161 

Dingley  tariff,  one  cause  of  Canadian 
preference  of  1897,  476 
Diplomatic  and  consular  representa¬ 
tion  of  the  Dominions,  52-6,  213, 
391-4 

Diplomatic  immunities  not  accorded 
to  High  Commissioners,  190;  but 
to  Ministers  in  Dominions  from 
foreign  states,  393 
Diplomatic  unity  of  the  British 
Empire,  48-54 

Direct  taxation,  alone  permitted  to 
Canadian  provinces,  321,  330, 
331;  formerly  given  to  Union 
provinces,  364,  368 
Disallowance  of  Dominion  and  State 
legislation,  21-3,  130;  not  usual 
at  federal  request,  of  State  Acts, 
296;  of  Act  of  Secession,  67,  130 
Disallowance  of  provincial  legisla¬ 
tion  in  Canada,  299,  300 
Dismissal  of  Government,  when 
justifiable,  136,  158,  159,  247 
Dissolution  of  lower  house  of  Parlia¬ 


ment,  position  of  Governor  as  to, 
104,  147,  148-53,  219,  247;  de¬ 
cision  of  ministry  as  to,  169,  247 
Dissolution  of  upper  house  of  Parlia¬ 
ment,  Commonwealth  of  Aus¬ 
tralia,  205,  206;  Union  of 

South  Africa,  207,  208;  Victoria, 
211;  South  Australia,  212 
Distribution  of  powers  bet'ween 
federation  and  provinces  in  Can¬ 
ada,  321-4;  between  Common¬ 
wealth  and  States,  338-41 
Distribution  of  raw  materials,  not 
within  province  of  League  of 
Nations,  408 

Divergence  of  view  between  Privy 
Council  and  House  of  Lords,  270 
Divorce  jurisdiction  in  Canada,  333 
Doherty,  Hon.  C.  J.,  Minister  of 
Justice,  Canada,  on  disallowance 
of  provincial  Acts,  300 
Dominion,  style  of,  89 
Dominion  control  of  military  and 
air  defence,  414,  415;  of  naval 
defence,  423-5 

Dominion  judges,  eligibility  of,  to 
sit  on  Judicial  Committee  of 
Privy  Council,  275 
Dominion  mandates,  452-8;  Nauru, 
320;  New  Guinea,  320;  South-West 
Africa,  370-76;  Western  Samoa, 
452-5 

Dominion  nationality,  62-4,  119-25 
Dominion  naval  forces,  425-7 
Dominion  status,  definition  of,  by 
Imperial  Conference  of  1926,  12, 
13 

Dominions  and  League  of  Nations, 
46-8,  402-4,  455-8 

Dominions  Oflhce,  462,  474;  see, 
Secretary  of  State  for  Dominion 
Affairs 

Dominions  Royal  Commission,  474 
Drafting  of  governmental  bills,  250 
Dragon  sent  to  St.  John’s  to  secure 
peace,  255,  386 

Dumping,  by  Russia,  to  be  counter¬ 
acted  by  Ottawm  Agreement  with 
Canada,  481,  484 

Duration  of  Parliament,  198;  ex¬ 
tension  of,  153,  154 
Duration  of  trade  agreements  be¬ 
tween  Dominions,  478;  of  Ottawa 
agreements  between  United  King¬ 
dom  and  Dominions,  482 
Durham,  Earl  of,  proposals  in  1838- 
1839  for  self-government  of  Do¬ 
minions,  3,  4,  5 
Dutch,  see  Languages 
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Dutch  Reformed  Church,  Union  of 
South  Africa,  436,  437 

Eastern  Districts  Local  Division  of 
Supreme  Court  of  South  Africa, 
260 

Ecclesiastical  intervention  in  politi¬ 
cal  issues,  174,  440-43 
Ecclesiastical  precedence,  449 
Ecclesiastical  prerogative  of  Crown 
432,  433 

Education,  constitutional  issues  as  to 
control  of,  in  Canada,  322,  334-7; 
see  Denominational  education 
Edward  VI.,  Parliament  repeals  re¬ 
strictions  in  Act  of  Henrv  VIII 
39 

Egypt,  British  extra-territorial  juris¬ 
diction  in  (Egypt  Order  in  Council, 
July  28,  1930),  65,  469 
Electoral  petitions,  no  appeal  to 
Privy  Council  in,  200,  201 
Electoral  procedure  in  Dominions 
etc.,  198,  199 

Elgin,  Lord,  Governor- General  of 
Canada  (1847-54),  introduces  re¬ 
sponsible  government,  3;  attacked 
at  Montreal  in  1849,  255 
Emergency  powers  in  Dominion, 
383,  384 

Emigration  from  United  Kingdom, 
474-6 

Empire  Marketing  Board,  472 
Empire  Settlement  Act,  1922,  474 
English,  5ee  Languages 
English  law,  5ce  Common  Law  of 
England 

Enquiries  into  industrial  conditions, 
limited  power  of  Commonwealth 
legislation  as  to,  346,  347 
Entente^  relation  of  Dominions  and 
the  United  Kingdom  as  an,  57 
Escheats,  belong  to  Crown,  98;  in 
Canada,  297 

Ethiopia,  British  extra-territorial 
jurisdiction  in  (Abyssinia  Order  in 
Council,  Dec.  19,  1913),  65 
Evolution  of  federation  in  Canada 
and  Australia,  285-90 
Evolution  of  the  Union  of  South 
Africa,  358-60 

Ex  post  facto  legislation  forbidden 
in  Irish  Eree  State,  235,  279 
Excellency,  style  of,  447,  448 
Excess  Profits  Tax  Bill,  Newfound¬ 
land,  209 

Exchequer  Court  of  Canada,  265, 308; 

appeal  from,  to  Privy  Council,  267 
Excise  duties,  Australian  States  may 


not  levy,  352;  nor  Canadian  pro¬ 
vinces,  331  ^ 

E^mlusive  powers  of  Commonwealth 
Parliament,  340 

Executive  and  Parliamentary  con¬ 
trol  of  foreign  policy,  388-91 
Executive  Committee  of  South- 
West  Africa,  373,  374 
Executive  Committees  of  Union  pro¬ 
vinces,  363,  364 

Executive  Council,  163-8;  Irish  Free 
State,  powers  given  to,  147  ^ 

Exemption  of  Crown  from  liability 
except  under  statute,  98 
Exemption  of  Governmental  pro¬ 
perty  from  taxation,  in  Canada, 
313;  in  Commonwealth,  345 
Exemption  of  High  Commissioners, 
Agents-General,  etc.,  from  income 
tax,  190 

Exequaturs  of  consuls,  countersit^- 
nature  of,  by  Dominion  minister 
54,  401,  402  ’ 

Exile,  pardon  may  be  made  con¬ 
ditional  on,  283 

Expenditure,  issue  of  warrants  by 
Governor-General  for,  243,  244; 
made  without  Parliamentary  ap¬ 
propriation  is  invalid,  245,  387, 
395;  position  of  Governor-General 
if  money  is  to  be  spent  in  anticipa¬ 
tion  of  authorisation,  244;  power 
of  Commonwealth  to  order  bv 
State,  349  ^ 

Explosive  Substances  Act,  1883,  pun¬ 
ishment  of  offences  under,  in  Eng¬ 
land,  468  ^ 

duties,  Canadian  provinces 
cannot  levy,  331 

Extension  of  duration  of  Parliament 
153,  154 

External  affairs,  7,  8,  45-57,  67-78 
131-3,  388-413;  (Commonwealth 
power  as  to,  339 

External  sovereignty  of  Dominions, 
45-57 

Extinction  of  legislature,  double 
power  of,  233 

Extradition  Act,  1870,  264,  465* 
1873,  465  ’ 

Extradition_  Convention,  1932,  be¬ 
tween  United  Kingdom,  Australia, 
New  Zealand,  etc.,  and  Portugal, 
396  ^ 

Extra-territorial  jurisdiction  of  Brit¬ 
ish  Crown  applies  even  to  Do¬ 
minion  subjects,  65,  66 
Extra-territorial  legislative  power  of 
Dominions,  23,  24,  226-30;  not  of 
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provinces,  44,  230;  nor  of  States, 
43,  44,  228 

Federal,  significance  of  term,  321 
Federal  Council  of  Australasia  Act, 
1885,  291 

Federal  jurisdiction  of  State  courts 
in  Australia,  309-11 
Federal  loans,  Commonwealth  can 
exempt  from  State  taxes,  350 
Federal  officers,  salaries  of,  taxable 
by  provinces  of  Canada,  338;  not 
by  States  of  Australia,  343;  except 
by  federal  authority,  310 
Federation,  inaccurate  as  description 
of  British  Commonwealth,  57 
Fenians,  menace  of,  as  factor  in  Can¬ 
adian  federation,  286 
Ferguson,  Hon.  G.  H.,  Premier  of  On¬ 
tario  (1923-30),  High  Commis¬ 
sioner  for  Canada  in  London  since 
1930,  108,  167,  191,  428 
Fianna  Fail  party  in  Irish  Free  State, 
182 

Finance,  Parliamentary  control  over, 
238-46 

Finance  Act,  1894,  466 
Finance  Act,  1925,  exempts  High 
Commissioners  from  income  tax, 
190 

Financial  Aid  Convention,  League  of 
Nations,  1930,  73 

Financial  Emergency  (State  Legisla¬ 
tion)  Act,  1932,  Commonwealth  of 
Australia,  315 

Financial  issues,  Governor’s  position 
as  to,  156-8 

Financial  provisions  of  Canadian  con¬ 
stitution,  311-13;  of  Common¬ 
wealth  constitution,  313-17 
Financial  Relations  Act,  1913,  Union 
of  South  Africa,  365 
Financial  relations  of  Union  and  pro¬ 
vinces  in  South  Africa,  365,  366 
Financial  safeguards  for  protection 
of  subjects,  386,  387 
Fisher,  Rt.  Hon.  Andrew,  Prime 
Minister  of  Commonwealth  of  Aus¬ 
tralia  (1910-13,  1914-15),  8 
Fishery  legislation  (1929,  c.  29),  Can¬ 
ada,  28  n.,  237 

Fishing  industry,  under  Dominion 
control,  28;  hmits  of  federal  author¬ 
ity  in  Canada,  326 
Fixing  of  prices  of  commodities  in 
war  by  federal  authority  in  Canada 
and  Australia,  238 
Flags,  national,  124-6;  of  Governor- 
General,  450,  451 


Forbes,  Rt.  Hon.  G.  W.,  Premier  of 
New  Zealand  from  1930,  180 
Foreign  affairs,  Dominion  relations 
to,  7,  8, 45-57, 67-78;  executive  and 
Parliamentary  control  over,  219, 
220,  388-91;  diplomatic  and  con¬ 
sular  representation,  391-4;  con¬ 
clusion  and  ratification  of  treaties, 
394-402;  League  of  Nations  and 
Dominions,  402-9;  belligerency  of 
Dominions,  409-11;  special  posi¬ 
tion  of  Newfoundland,  411-13 
Foreign  decorations,  royal  authority 
for  acceptance  and  wearing  of, 
450 

Foreign  enlistment,  imperial  legisla¬ 
tion  as  to,  25 

Foreign  Enlistment  Act,  1870,  264, 
466,  468 

Foreign  Jurisdiction  Act,  1890,  Brit¬ 
ish  jurisdiction  under,  65,  66,  453, 
468,  469 

Foreign  Law  Ascertainment  Act, 
1859,  264 

Foreign  Ministers  in  Dominions,  391; 
received  by  Governor- General,  54, 
131,  392;  immunities  of,  393 
Foreign  Office,  see  Secretary  of  State 
for  Foreign  Affairs 
Foreign  policy  of  Canada,  provinces 
bound  by,  300-302;  5ee  Foreign 
affairs 

Foreign  Tribunals  Evidence  Act, 
1856,  264 

Forgery  Act,  1913, ,  punishment  in 
England  of  offences  against,  468 
Form  of  enactment  of  Acts,  251 
France,  Dominion  relations  with,  73, 
91,  407;  sends  Ministers  to  Ottawa 
and  Dublin,  391 

Franchise  of  lower  houses  in  Do¬ 
minions,  provinces,  and  States, 
193,  194 

Franco- German  war  excites  federal 
movement  in  Australia,  288 
Free  elementary  education,  as  right 
under  Irish  Free  State  constitu¬ 
tion,  380 

Freedom  of  assembly,  380;  limited  in 
Union  of  South  Africa,  384 
Freedom  of  conscience,  379,  380 
Freedom  of  inter-provincial  trade  in 
Canada,  313;  of  inter-state  trade 
in  Australia,  353 

Freedom  of  opinion  and  speech,  380, 
384,  385 

Freedom  of  trade,  as  motive  of  feder¬ 
ation  in  Canada,  286,  287;  in  Aus- 
i  tralia,  288 
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^^384^^  ^0  form  associations,  380, 

French  language  in  Canada  and 
Quebec,  126 

French  law,  in  Quebec,  reintroduced 
m  1774,  94,  98,  256 
French  Liberals  of  Lower  Canada, 

Ptt^tiTo  offenders,  imperial  legisla- 

tion  as  to,  25 

Fugitive  Offenders  Act,  1881,  264 
o05,  465  ’ 

Full  power  from  the  King  to  negoti¬ 
ate  and  conclude  treaties,  45  46 
48,  51  ’  ’ 

Function  principle  of  equality  be¬ 
tween  United  Kingdom  and  Do- 
minions  not  necessarily  applicable 
to,  13 

Fundamental  characteristics  of  the 
federal  constitutions,  292-6 

Galt,  Hon.  Sir  Alexander,  first  High 
Commissioner  for  Canada  in  Lon- 
don,  189 

Game,  Air  Vice-Marshal  Sir  P.  Gov- 
ernor  of  New  South  Wales’  from 
1930,  dispute  of,  with  Mr.  Lang, 
154,  155,  158,  159  ^ 

Garden  Island,  legislative  power 
over,  226 

General  Act  for  Pacific  Settlement  of 
international  Disputes,  1928  7^ 
81,  208  n.,  406,  410 
General  Staffs,  co-operation  between 
m_  United  Kingdom  and  Do¬ 
minions,  429 

Geneva  Convention  Act,  1911  264 
466  ’  ’ 

Geneva  Protocol,  1924,  Dominions 
reject,  72,  405,  412,  490 
Geneva,  representatives  of  Do¬ 
minions  at,  403  n. 

432 

German  language,  official  recoeni- 
tion  in  South-West  Africa,  376 
German  treaty,  1924,  with  United 
Kmgdom,  401 

German  treaty,  1928,  with  Union  of 
395,  397,  400, 
401;  modified  in  1932  after  Ottawa 
Gonference,  479 

Germany,  relations  with  Dominions, 
373,  377,  391,  395,  430 
sends  Mmister  to  Dublin,  391-  in¬ 
formal  relations  with  Canada,  398; 
tariff  war  with  Canada,  400;  ZoU- 
verem  treaty  of  1865,  476;  claim 


sTs!"  43o” 

seat  in 

164^^^™^^^’  therefore  office, 

Gold  Law.  1908,  Transvaal,  aimed  at 
Asiatics,  488,,  489 

Government  of  Dominion,  empow- 
ered  by  Statute  of  Westminster, 

1 J31,  s.  4,  to  agree  to  imperial 
legislation  for  Dominions,  except 
in  Commonwealth  of  Australia,  40  . 
41;  may  accept  Locarno  Pact, 1925’ 
73;  question  of  power  to  make 
binding  agreement  as  to  payment 

^  275,3^7:“  95^"*“" 
Government  of  Ireland  Act,  1920  96 
2/5  n.  ’  ’ 

r*  exemption  from 

liability  for  collision,  99 

Governor  of  Neivfoundland,  Letters 
Patent  creating  office,  97;  func¬ 
tions  of,  134-62;  channel  of  corre- 
spondence  wdtli  British  Govern- 
ment,  463 

Governor-General,  appointment  of, 
iD-iJi;  reservation  of  bills,  18-21- 
question  of  assent  to  secession  bill' 

61;  Letters  Patent  creating  office 
prerogatives  delegated  to, 

1  a'  of,  with  ministers, 

144-60;  as  agent  of  the  Imperial 
Government,  160-62;  control  of  ex¬ 
penditure,  244;  dissolution  and 
prorogation  of  Parliament,  247-  re 
turn  of  bills,  248;  accredits  repre¬ 
sentatives  to  League  of  Nations 

4S  conventions, 

48,  403;  receives  foreign  Ministers, 

PI  •  f  titular  Commander-in- 
Ohief,  414;  position  as  to  honours, 
45l'*’  448;  flag,  450, 

Governor-General  in  CouncO,  power 
exercised  by,  excludes  discretion 
01  Governor-General,  145  n 
Governor-General  of  New  Zealand, 
controls  Ross  Dependency,  450, 

tiJf,  P  correspondence 

witli  Pritish  Government,  463 
Governor-General  of  Union  of  South 
Africa,  control  over  South-West 
^rica,  375,  376;  powers  over 
native  affairs,  384 

Governors  of  States.  Letters  Patent 
for  creation  of  office  of  97- 
functions  of,  134-62  '  ’ 

Great  Seal  of  Canada,  Common- 
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Freedom  to  form  associations,  380, 
384 

French  language  in  Canada  and 
Quebec,  126 

French  law,  in  Quebec,  reintroduced 
in  1774,  94,  98,  256 

French  Liberals  of  Lower  Canada, 
173 

Fugitive  offenders,  imperial  legisla¬ 
tion  as  to,  25 

Fugitive  Offenders  Act,  1881,  264, 
305,  465 

Full  power  from  the  King  to  negoti¬ 
ate  and  conclude  treaties,  45,  46, 
48,  51 

Function,  principle  of  equality  be¬ 
tween  United  Kingdom  and  Do¬ 
minions  not  necessarily  applicable 
to,  13 

Fundamental  characteristics  of  the 
federal  constitutions,  292-6 

Galt,  Hon.  Sir  Alexander,  first  High 
Commissioner  for  Canada  in  Lon¬ 
don,  189 

Game,  Air  Vice-Marshal  Sir  P.,  Gov¬ 
ernor  of  New  South  Wales  from 
1930,  dispute  of,  with  Mr.  Lang, 
154,  155,  158,  159 

Garden  Island,  legislative  poAver 
over,  226 

General  Act  for  Pacific  Settlement  of 
International  Disputes,  1928,  72, 
81,  208  n.,  406,  410 

General  Staffs,  co-operation  between, 
in  United  Kingdom  and  Do¬ 
minions,  429 

Geneva  Convention  Act,  1911,  264, 
466 

Geneva  Protocol,  1924,  Dominions 
reject,  72,  405,  412,  490 

Geneva,  representatives  of  Do¬ 
minions  at,  403  n. 

George  HI.  assents  to  Quebec  Act, 
1774,  432 

German  language,  official  recogni¬ 
tion  in  South-West  Africa,  376 

German  treaty,  1924,  with  United 
Kingdom,  401 

German  treaty,  1928,  with  Union  of 
South  Africa,  77,  395,  397,  400, 
401;  modified  in  1932  after  Ottawa 
Conference,  479 

Germany,  relations  with  Dominions, 
53,  73,  373,  377,  391,  395,  430; 
sends  Minister  to  Dublin,  391;  in¬ 
formal  relations  with  Canada,  398; 
tariff  war  with  Canada,  400;  Zoll- 
verein  treaty  of  1865,  476;  claim 


for  return  of  former  colonial  areas, 
373,  430 

Glynn,  Hon.  P.  J.,  loses  seat  in 
Parliament,  and  therefore  office 
164 

Gold  Law,  1908,  Transvaal,  aimed  at 
Asiatics,  488,.  489 

Government  of  Dominion,  empow¬ 
ered  by  Statute  of  Westminster, 
1931,  s.  4,  to  agree  to  imperial 
legislation  for  Dominions,  except 
in  Commonwealth  of  Australia,  40,  • 
41;  may  accept  Locarno  Pact,1925, 
73;  question  of  power  to  make 
binding  agreement  as  to  payment 
Avithout  Parliamentarv  sanction, 
vii,  245,  387,  395 

Government  of  Ireland  Act,  1920,  96 
275  n. 

Government  ships,  exemption  from 
liability  for  collision,  99 

Governor  of  NeAvfoundland,  Letters 
Patent  creating  office,  97;  func¬ 
tions  of,  134-62;  channel  of  corre¬ 
spondence  Avith  British  Govern¬ 
ment,  463 

Governor- General,  appointment  of, 
16-18;  reservation  of  bills,  18-21; 
question  of  assent  to  secession  bill, 
61;  Letters  Patent  creating  office 
of,  97;  prerogatives  delegated  to, 
134-44;  relations  of,  Avith  ministers, 
144-60;  as  agent  of  the  Imperial 
Government,  160-62;  control  of  ex¬ 
penditure,  244;  dissolution  and 
prorogation  of  Parliament,  247;  re¬ 
turn  of  bills,  248;  accredits  repre¬ 
sentatives  to  League  of  Nations 
and  ratifies  Labour  conA^entions, 
48,  403;  receives  foreign  Ministers, 
54,  131;  as  titular  Commander-in- 
Chief,  414;  position  as  to  honours, 
444-8;  precedence,  448;  flag,  450, 
451 

Governor- General  in  Council,  power 
exercised  by,  excludes  discretion 
of  Governor-General,  145  n. 

Governor-General  of  Noav  Zealand, 
controls  Boss  Dependency,  450, 
457;  is  channel  of  correspondence 
with  British  Government,  463 

Governor- General  of  Union  of  South 
Africa,  control  over  South-West 
Africa,  375,  376;  powers  over 
native  affairs,  384 

Governors  of  States,  Letters  Patent 
for  creation  of  office  of,  97; 
functions  of,  134-62 

Great  Seal  of  Canada,  Common- 
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wealth,  and  Union  of  South  Africa, 
141 

Great  Seal  of  the  Realm,  uses  of, 
in  foreign  relations  affecting  Do¬ 
minions,  51,  138,  394 
Grey,  Earl,  Secretary  of  State  for  the 
Colonies  (1846-52),  proposes  in 
1849-50  federal  clauses  in  Aus¬ 
tralian  constitutions,  288 
Grey,  Sir  George,  Governor  of  Cape 
of  Good  Hope,  advocates,  in  1858, 
South  African  federation,  358 
Grey,  Viscount,  view  of  position  of 
British  Empire  in  League  of 
Nations,  74 

Griffith,  Rt.  Hon.  Sir  S.,  on  respon¬ 
sible  government  as  inconsistent 
with  federation,  206 
Griqualand  West  Local  Division  of 
Supreme  Court  of  South  Africa, 
260,  261 

Guillotine,  use  of,  249 

Habeas  corpus,  appeal  in  Common¬ 
wealth  from  discharge  under,  342;  I 
limitation  on  issue  of,  by  English 
Courts,  471;  nature  of,  as  civil, 
268  n.^ 

Habeas  Corpus  Act,  1679,  alleged 
inability  of  local  legislation  to  re¬ 
peal,  226  n. 

Hague,  Reparations  Conference, 
1930,  391 

Hague,  The,  Union  Minister  to,  391 
Hague  Peace  Conferences,Dominions 
not  asked  to  participate  in,  7 
Haldane,  Lord,  develops  Imperial 
Defence  Committee,  429;  proposes 
reconstruction  of  Privy  Council, 
274,  275;  views  on  federal  constitu¬ 
tions,  321,  342 

Halibut  Fishery  Treaty,  Canada  and 
United  States,  1923-24,  49,  399 
Hanover,  Electorate  and  later  King¬ 
dom,  relations  of,  with  United 
Kingdom,  61,  62,  71,  85  n.^ 
Hanoverian  subjects,  British  sub¬ 
jects  during  Union  of  Crowns,  62 
Harcourt,  Rt.  Hon.  L.,  Secretary  of 
State  for  the  Colonies  (1910--15), 
suggests  presence  of  resident  minis¬ 
ter  from  Dominions  as  liaison 
officer  in  London,  190 
Hayti,  treaty  between  United  King¬ 
dom  and,  advantages  for  Do¬ 
minions  under,  76  n.,  399 
Healy,  Timothy,  first  Governor-Gen¬ 
eral  of  the  Irish  Free  State  (1922- 
1928),  135 


Henry  VII.,  Statute  of,  as  to  obedi¬ 
ence  to  de  facto  sovereign,  39 
Henry  VIII.,  declares  England  an 
Empire,  91;  seeks  to  bind  next 
Parliament,  38,  39 
Hereditary  honours  unpopular  in 
Dominions,  444,  445 
Hertzog,  Gen.  Hon.  J.  B.  M.,  Prime 
Minister  of  Union  of  South  Africa, 
15,  59,  60,  69,  167,  196,  370,  377, 
421 

High  Commissioner  for  Canada  in 
London,  189,  190,  191;  secures 
alteration  in  Finance  Act,  1894, 
466 

High  Commissioner  for  Common¬ 
wealth  of  Australia  in  London, 
190,  191 

High  Commissioner  for  Irish  Free 
State  in  London,  190;  as  channel 
of  communication  with  H.M.  the 
King,  68 

High  Commissioner  for  South  Africa, 
office  of,  161,  162 

High  Commissioner  for  Union  of 
South  Africa  in  London,  190 
High  Commissioners  for  Dominions 
as  channel  of  correspondence  with 
United  Kingdom,  463 
High  Commissioners  for  United 
Kingdom,  in  Canada,  162,  463; 
in  Commonwealth  of  Australia, 
162,  463;  in  Union  of  South  Africa, 
162,  463 

High  Court  of  the  Commonw^ealth 
of  Australia,  309-11;  of  Irish  Free 
State,  260 

High  Court  of  Cook  and  Niue 
Islands,  459 

High  Court  of  Western  Samoa, 
453 

High  duties  in  Dominions,  240-42, 
479,  480 

High  treason,  see  Treason 
Hobart  Conference,  1895,  292 
Holland,  see  Netherlands 
Home  Bank,  depositors,  refusal  by 
Canadian  Senate  of  certain  relief 
for,  203 

Honourable,  style  of,  447 
Honours,  royal  prerogative  as  to, 
37,  38,  130,  139,  304,  444-8;  not 
delegated  to  Governor-General, 
137,  139 

Hot  pursuit,  Canadian  exercise  of 
right  of,  229  n. 

House  of  Lords,  decisions  on 
English  law  binding  on  Dominion 
courts,  270 
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Hudson  Bay,  territorial  waters  of 
Canada,  262 

Hudson’s  Bay  Co.,  territories  of,  93, 
94,  317 

Hughes,  Rt.  Hon.  W.  M.,  Prime 
Minister  of  the  Commonwealth 
(1915-23),  150,  153,  184 
Huntington,  S.,  protests  against 
judicial  investigation  of  Pacific 
scandal  in  1873,  259 

Illegal  action  by  Governor,  156-8 
Illegal  taxation,  protection  of  sub¬ 
ject  against,  386,  387 
Illusory  character  of  Dominion  pre¬ 
ferential  tariffs,  479,  480 
Tm  Alone,  sinking  of  Canadian 
vessel,  50  n.,  53,  274,  393 
Immigration,  control  of,  conceded 
to  Dominions,  6;  into  Dominions 
from  India,  82,  485-91;  into 
Canada,  120;  legislative  control 
over,  323;  under  control  of 
Australian  Commonwealth,  339 
Immunity  of  federal  instrumental¬ 
ities,  doctrine  of,  applied  to  Aus¬ 
tralian  constitution,  338,  342,  343 
Immunity  of  Governors  -  General 
from  suit,  desirable  to  accord,  142 
Immunity  of  High  Commissioners 
from  local  jurisdiction  not  yet 
conceded,  192 

Imperial  Acts,  conferring  jurisdic¬ 
tion  on  Dominion  courts,  264, 
265;  for  Dominions,  464-8 
Imperial  and  International  Com¬ 
munications,  Ltd.,  473 
Imperial  Communications  Advisory 
Committee,  473 

Imperial  Conference,  461-4;  General 
Smuts’  demand  for  unanimous 
decisions,  485;  for  fulfilment  of, 
by  new  (iovernment,  462 
Imperial  Conference,  1911,  7,  8, 117, 
476 

Imperial  Conference,  1917,  476,  485 
Imperial  Conference,  1918,  485 
Imperial  Conference,  1921,  485 
Imperial  Conference,  1923,  50  n., 
131,  397,  398,  462,  477,  485,  486 
Imperial  (Conference,  1926,  12,  13, 
16,  18,  19,  27,  50,  69,  79,  80,  90, 
131,  146,  149,  390,  396,  397,  403, 
405,  410,  463 

Imperial  (Conference,  1929,  13,  20, 
22,  27,  59,  463 

Imperial  Conference,  1930,  13,  17, 
20,  59,  62,  78,  133,  397,  463 
Imperial  Defence  College,  429 


Imperial  Defence  Committee,  429 
430 

Imperial  Economic  Committee,  471, 
472 

Imperial  forces,  control  of,  6 
Imperial  legislation,  application  of, 
to  Dominions,  15,  38-42,  264,  265, 
464-9;  as  regards  actions  done  in 
Dominions,  26,  43 

Imperial  Military  Command,  Union 
of  South  Africa,  abolished  in  1921, 
419  r 

Imperial  preference,  principles  of, 
476-84 

Imperial  Service  Order  awarded  for 
Dominion  services,  446 
Imperial  Shipping  Committee,  473 
Imperial  Wireless  and  Cable  Con¬ 
ference,  1928,  473 
Import  Duties  Act,  1932,  482 
Income  tax  on  judicial  salaries, 
legality  of,  104,  258;  on  federal 
and  local  salaries,  338,  343;  on 
High  Commissioners,  etc.,  190 
Indemnity  Act,  1920,  Imperial,  466 
Indemnity  Act,  of  New  Zealand  in 
1867,  382;  of  Natal,  382 
Independence  refused  to  Transvaal 
and  Orange  Free  State,  11;  see 
Secession 

India,  immigration  from,  to  Do¬ 
minions,  82;  preferential  agree¬ 
ment  with  United  Kingdom,  491; 
relations  with  Dominions,  485-91 
Indian  appeals,  judges  added  to 
Privy  Council  for,  269 
Indian  lands  in  Canada,  provincial 
ownership  of,  297,  298 
Indirect  taxation  forbidden  to 
Canadian  provinces,  331 
Industrial  Disputes  Investigation 
Act,  1907  (c.  20),  Canada,  in¬ 
validity  of,  326,  327 
Informal  treaty  negotiations,  397, 
398 

Initiative  and  referendum  in  Mani¬ 
toba,  232,  233 

Innes,  Sir  J.  Rose,  C.J.,  Union  of 
South  Africa,  on  sovereignty  in 
mandated  territory,  372 
Inskip,  Rt.  Hon.  Sir  Thomas,  K.C., 
Attorney  -  General  of  England 
since  1932,  66  n.,  91,  280 
Inspection  laws  of  States  may  be 
cancelled  by  Commonwealth,  341 
Instructions,  royal,  to  Governor- 
General,  20,  137,  138,  141,  282, 
283;  to  Governors  of  States  and 
Ne’wfoundland,  160,  161,  282,  284; 
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not  now  given  to  Lieutenant- 
Governors  of  provinces,  161 
Insurance  business  cannot  be  con¬ 
trolled  by  Dominions  in  Canada, 
325,  326 

Inter-imperial  application  of  inter¬ 
national  treaties,  79,  80 
Inter-imperial  co-operation  in  peace 
and  war  as  regards  defence,  427-31 
Inter-imperial  disputes,  not  to  be 
decided  by  Permanent  Court  of 
International  Justice,  82-5;  Privy 
Council  and,  276,  277,  281 
Inter-imperial  economic  co-opera¬ 
tion,  forms  of,  471-6 
Inter-imperial  enforcement  of  judge¬ 
ments,  469-71 

Inter-imperial  preference,  82,  476-84 
Inter-imperial  Tribunal,  proposal  of, 
23,  82-5,  276,  277,  281 
Internal  sovereignty  of  Dominions, 
14-44 

International  Conference  on  Naval 
Disarmament,  5ee  London  Con¬ 
ference  and  Washington  Con¬ 
ference 

International  Joint  Commission, 
under  Boundary  Waters  Treaty 
between  Canada  and  United 
States,  407 

International  Labour  Organisation, 
5ce  Labour  Organisation 
International  law,  not  applicable  to 
relations  of  United  Kingdom  and 
Dominions,  vi,  vii,  57,  78-81,  84, 
85,  406  n.,  410,  463,  464;  does  not 
invalidate  Dominion  legislation, 
235,  236;  nor  give  foreign  powers 
rights  under  most  favoured  nation 
treaties,  483,  484 

International  position  of  Dominions, 
V,  12,  45-57 

International  Radiotelegraph  Con¬ 
vention,  1927,  329 
Interpretation  Act,  1889,  90  n. 
Interpretation  of  Canadian  constitu¬ 
tion,  324-38;  of  Commonwealth 
constitution,  341-54 
Interpretation  of  legislation  adopted 
from  Imperial  Act,  270;  of  royal 
prerogative,  270 

Inter-State  Commission  Act,  1912, 
Australia,  306 

Inter-State  shipping  in  Australia, 
control  of,  357 

Investitures  by  Governor- General, 
J39 

Inviolability  of  domicile  in  Irish 
Tree  State,  379 


Ireland,  Acts  of  1719  and  1782  and 
1783  as  to,  39 

Irish  Tree  State,  creation,  11,  96; 
Governor- General,  16,  17,  18;  re¬ 
servation  of  bills,  21;  Statute  of 
Westminster,  23;  extra-territorial 
legislation,  23,  24;  alteration  of 
Imperial  Acts,  24-7;  merchant 
shipping,  27-32;  admiralty  legisla¬ 
tion,  32-5;  constitutional  changes, 
32-5, 115, 116, 221;  appeal  to  Privy 
Council,  36,  266,  277-80;  pardon, 
36,  37,  282;  honours,  37,  38,  446, 
447;  imperial  legislation,  38-42; 
League  of  Nations  Council,  47; 
foreign  afiairs,  51,  52,  53,  54,  67- 
78,  389,  391,  392,  397,  399,  403, 
405,  406,  408;  secession,  58-61; 
nationality,  62-4,  122-3;  inter- 

imperial  relations,  78-82;  arbitra¬ 
tion,  82-5;  legal  basis  of  re¬ 
sponsible  government,  103,  104; 
Executive  Council,  164,  168; 

parties,  182,  183;  civil  service, 
189;  High  Commissioner,  190;  Dail 
Eireann,  197,  198;  Senate,  206-8; 
judicial  tenure,  257;  organisation, 
260,  274;  liberties  of  the  subject, 
379-81;  military  and  air  defence, 
414,  421,  422;  religion,  438,  439; 
inter-imperial  preference,  480,  481, 
483;  no  discrimination  against 
Indians,  490 

Irish  Free  State  (Constitution)  Act, 
1922,  Imperial,  39,  223 

Irish  Free  State  minority,  appeal  to 
Privy  Council  as  safeguard  for, 
280,  281 

Irish  language,  official  position  of, 
127,  128 

Irish  Republican  Army,  182,  380 

Irish  Seal  used  in  place  of  Great 
Seal  of  the  Realm,  51,  53,  54,  131, 
394,  397 

Irish  treaty  (Articles  of  Agreement 
for  a  Treaty  between  Great  Britain 
and  Ireland),  1921,  11,  36,  69, 
78,  79,  96,  221,  427 

Isaacs,  Rt.  Hon.  Sir  Isaac  X,  Chief 
Justice  of  High  Court  (1930), 
Governor- General  of  the  Common¬ 
wealth  of  Australia  (commission, 
Dec.  18,  1930),  17,  135,  137,  150 

Island  Councils  of  Cook  and  Niue 
Islands,  458,  459 

Italy,  relations  with  Dominions,  391, 
430;  negotiations  with  Canada,  398; 
exchanges  Ministers  with  Union, 
1  391 
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J apan,  claim  for  liberty  of  immigra¬ 
tion,  458;  defeats  China,  288; 
relations  of,  with  Dominions,  301, 

332,  391,  395,  405,  430,  489; 
sends  Minister  to  Ottawa,  391 

Japanese  subjects  under  Dominion 
legislation  in  Canada,  332,  333 
Jesuits,  Quebec  Act  of  1888  restoring 
value  of  estates,  440 
Jewish  education  in  Quebec,  336, 
337 

Josephine  A.,  sinking  of  Canadian 
vessel,  393 

Judgements,  inter-imperial  enforce¬ 
ment  of,  469,  470 

Judges,  surrender  of  British  control 
over  appointment  and  removal  I 
of,  14,  15 

Judicial  appointments,  provincial 
legislation  in  Canada  aflfectine:, 

333,  334 

Judicial  arrangements  in  Union  of 
South  Africa  not  under  provincial 
control,  368,  369 

Judicial  Committee  Act,  1833,  35 
Judicial  Committee  Act,  1844,  35, 
224,  265,  266,  343 

Judicial  Committee  (Amendment) 
Apt,  1895,  269 

Judicial  Committee  of  Privy  Council, 
appeals  to,  15,  21,  35,  36,  265-81, 
343,  344 

Judicial  immunity,  258,  259 
Judicial  organisation,  259-61 
Judicial  powers,  distinction  of,  from 
executive  and  legislative,  in  Com¬ 
monwealth,  305-7 
Judicial  tenure,  256-9,  305-7 
Judiciary  Act,  1903-20,  Australia, 
262,  309 

Kanakas,  see  Pacific  islanders 
Kellogg  Pact,  1928,  70,  208  n.,  400, 
406,  409,  430;  not  applicable  be¬ 
tween  parts  of  British  Empire, 

80  n.,  406  n. 

Kidston,  Hon.  W.,  Premier  of 
Queensland  (1906-7, 1908-11),  157 
King,  H.M.  the,  in  command  of 
military  forces,  414;  position  of, 
in  regard  to  Dominion  Govern¬ 
ments,  129-34;  relations  of,  with 
Irish  Free  State,  51,  61,  67,  68; 
powers,  to  fiat  petition  of  right, 
143;  to  grant  honours,  444-8;  to 
regulate  precedence,  448-50;  grant 
of  medals,  visits,  450;  flag  of 
Governor-General,  450,  451;  effect 
of  conclusion  of  treaties  in  name 


of,  79,  80;  enactment  of  Acts  in 
^  his  name,  251 

King  of  Italy,  comparison  of  H.M ’s 
position  with  that  of,  76 
King  s  Counsel,  right  to  appoint,  in 
Dominions,  States,  and  Canadian 
provinces,  141 
Kingdom  of  Ireland,  52 
Kitchener,  Earl,  suggests  compulsory 
^  service  for  Australasia,  417,  418 
Knighthoods  granted  to  Dominion 
judges,  446 

Knox,  Six  Adrian,  C.J.  of  High 
Court  of  Australia,  on  doctrine  ^f 
repugnancy,  224 

Labouchere,  Henry,  Secretary  of 
State  for  the  Colonies  (1855-58), 
promises  Newfoundland  consulta¬ 
tion  before  alteration  of  treaty 
rights,  7 

Labour  Organisation,  League  of 
Nations,  48,  403,  404 
Labour  party,  in  Australia,  178,  179, 
180;  in  Canada,  178;  in  Irish  Free 
State,  182;  in  New  Zealand,  180; 
in  Union  of  South  Africa,  181 
Labrador,  boundary  of,  decided  by 
Privy  Council,  275,  317 
Lafleur,  E.,  leading  Canadian  coun¬ 
sel,  274 

Land,  ultimate  ownership  of  all, 
and  absolute  ownership  of  un¬ 
granted,  vested  in  Crown,  98 
Land  and  Income  Taxation  Act, 
Tasmania,  illegality  of,  158,  213 
Land  annuities,  Irish  Free  State, 
controversy  over,  with  British 
Government,  vii,  83,  395 
Land  policy,  control  of,  surrendered 
to  colonies,  5 

Lands  granted  to  Manitoba,  Sas¬ 
katchewan,  and  Alberta,  312 
Lang,  Hon.  J.  T.,  Premier  of  New 
South  Wales  (1925-27,  1930-32), 
disputes  of,  with  Governor,  154 
155,  158,  159,  167,  169,  184,  244  ’ 
Languages,  official,  in  Canada,  126, 

127,  336;  in  Irish  Free  State,  127, 

128,  251;  in  Union  of  South  Africa, 
English,  Dutch,  or  Afrikaans,  112, 
127, 181,251,370;  signature  of  Acts 
m  one  or  other  of  official,  251;  use 
of,  as  condition  of  naturalisation, 
119 

Latham,  Hon.  J.  G.,  C.M.G.,  At¬ 
torney-General  of  the  Common¬ 
wealth,  17  n.,  67,  69,  91,  225,  262 
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Laurier,  Rt.  Hon.  Sir  Wilfrid,  Prime 
Minister  of  Canada  (1896-1911), 

8,  9,  167,  175,  176,  203,  249,  398, 
441,  476 

Lausanne,  Treaty  of,  1923,  position 
of  Canada  under,  12,  50 
Lausanne  Reparations  Conference, 
1932,  391 

League  of  Rations,  10,  46,  47,  48,  72, 
73,  74,  402-4,  455-8;  covenant,  406, 

^  430;  Art.  10,  48,  73,  81,  404,  405; 

Art.  15,  74;  Art.  16,  70,  81;  Art.  18, 
12,  78-81 

Legal  basis  of  responsible  govern¬ 
ment,  100-104 

Legal  restrictions  on  freedom  of  the 
subject  in  Dominions,  383-6 
Legal  tender,  States  may  not  make 
anything  but  gold  or  silver,  340 
Legation,  Dominion  right  of,  52-6, 391 
Legislation  for  the  Empire,  41,  42, 
464-9 

Legislative  Assembly,  of  States  and 
provinces,  193-201;  of  South-West 
Africa,  374-6 

Legislative  Council,  of  Newfound¬ 
land,  208,  209;  New  South  Wales, 
210;  New  Zealand,  209,  210;  Que¬ 
bec,  208;  Queensland,  210;  South 
Australia,  210,  212,  213;  Tasmania, 
210,  213,  214;  Victoria,  210,  211, 
212;  Western  Australia,  211,  214, 
215 

Legislative  prerogative  of  the 
Crown,  91,  92 

Letellier  de  St.  Just,  L.,  removal 
from  office  as  Lieutenant-Gov¬ 
ernor  of  Quebec  in  1879,  299;  re¬ 
fusal  to  submit  issue  to  Privy 
Council,  276 

Letter  of  credence  or  recall  from  the 
King,  53,  55,  56,  392 
Letters  of  administration,  inter-im¬ 
perial  recognition  of,  470 
Letters  Patent,  constituting  office  of 
Governor,  97;  Governor-General  of 
Commonwealth,  17,  18,  136,  137; 
of  Canada,  18,  138,  247;  providing 
for  transfer  of  Ashmore  Island  to 
Commonwealth,  319  n.;  for  crea¬ 
tion  of  colonial  bishoprics,  433-5 
Liability  in  contract  not  incumbent 
on  Governor,  143 

Liability  in  tort  of  Governor,  143, 
144 

Libel,  law  of,  385 
Liberals  of  Canada,  173-7 
Liberty  of  the  person,  379,  380;  and 
see  Ex  post  facto  legislation 


Licensing,  legislative  powers  as  to, 
in  Canada,  325,  326 
Lieutenant-Governors  of  Canadian 
provinces,  134,  139,  160,  297-9, 
448;  removal  of,  for  partisanship, 
135,  299 

Limitation  of  electoral  expenditure, 
200 

Limitation  of  Shipowners’  Liability 
Convention,  33 

Liquor  introduced  into  States,  sub¬ 
ject  to  State  control,  341 
Liquor  smuggling  treaty  between  the 
United  Kingdom  and  United 
States,  1924,  50  n. 

Loadlines,  International  Conven¬ 
tion  as  to,  July  5, 1930  (Cmd.  3668, 
3669),  33 

Loans  Council,  borrowing  for  Aus¬ 
tralia  regulated  by,  314 
Loans  Fund,  Commonwealth  of  Aus¬ 
tralia,  246 

Local  judges  of  Admiralty  in  Canada, 
265 

Locarno  Pact,  1925,  73,  389 
London  Conference  and  Treaty  on 
Naval  Armaments,  1930,  390,  396 
Long,  Rev.  Mr.,  dispute  with  Bishop 
of  Cape  Town,  433,  434 
Lord  Chancellor  as  member  of  J udi- 
cial  Committee,  269,  271 
Lord  President  of  Council  as  mem¬ 
ber  of  Judicial  Committee,  269, 
271 

Lords  of  Appeal  in  Ordinary,  mem¬ 
bers  of  Judicial  Committee  of 
Privy  Council,  269 
Lome,  Marquis,  Governor- General  of 
Canada  (1878-83),  simphcity  of  his 
regime,  449 

Loss  of  British  nationality,  119 
Lower  houses  in  the  Dominions,  etc., 
193-201 

McCarthy  Act  (46  Vic.  c.  30),  Can¬ 
ada,  as  to  liquor  control,  invalidity 
of,  323 

Macdonald,  Rt.  Hon.  Sir  John,  Prime 
Minister  of  Canada  (1867—71, 
1878-91),  167,  175,  176,  293,  447 
MacDonald,  Rt.  Hon.  R.,  Prime 
Minister  of  United  Kingdom,  re¬ 
ceives  dissolution  ih  1924,  150 
McGilligan,  P.,  Minister  of  External 
Affairs,  Irish  Free  State  (1927-32), 
51,  63,  67,  76,  77,  132 
Macgregor,  Sir  William,  G.C.M.G., 
Governor  of  Newfoundland  (1904- 
1909),  282 
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Mclnnes,  Hon.  T.  R.,  removed  from 
office  of  Lieutenant-Governor  of 
British  Columbia,  299 
MacKenzie  King,  Rt.  Hon,  W.  L., 
Prime  Minister  of  Canada  (1921- 
1926,  1926-30),  12,  15,  16,  50,  54, 
103,  104,  149,  165,  166,  168,  172, 
183,  199,  200,  203 

McLachlan,  Mr.,  represents  Australia 
in  1928  at  League  Assembly,  408 
McNeill,  James,  Governor-General 
of  the  Irish  Free  State  (1928-32), 
135,  160  n. 

Magna  Carta  not  binding  on  Do¬ 
minions,  226 

Malta,  religious  dissensions  in,  55, 
174,  411,  441 

Mandamus  does  not  lie  to  Governor, 
145,  305;  nor  probably  to  Parlia¬ 
ment,  305;  use  of,  259 
Mandates,  Dominion,  320,  371,  372, 
452-8 

Manitoba,  province  of  Canada  since 
1870,  291,  318;  settled  territory, 
94;  entry  into  federation,  109; 
parties,  177;  Legislative  Assembly, 
194;  representation  in  House  of 
Commons,  194;  in  Senate,  201; 
referendum,  232;  relations  to 
federation,  291,  301,  312,  318,  334, 
335,  441,  442 

Mansfield,  Lord,  on  law  applicable 
to  colonies,  92 

Maoris,  seats  in  Parliament  of  New 
Zealand,  198 

Maritime  Mortgages  and  Liens,  Con¬ 
vention  on,  33 

Marriage  legislation,  division  of 
powers  in  Canada  as  to,  322,  323, 
333 

Married  woman,  nationality  of, 
121  n. 

Martial  law,  143,  156,  157,  268, 
381-3 

Massey,  Hon.  C.  V.,  Minister  of 
Canada  to  Washington  up  to 
1930,  191 

Medals,  royal  approval  of  grant  of, 
450 

Medical  practitioners,  inter-imperial 
reciprocity  of  recognition  under 
Medical  Act,  1886  (amended  by 
6  Edw.  7,  c.  14),  467 
Meighen,  Rt.  Hon.  A.,  Prime  Minis¬ 
ter  of  Canada  (1920-21),  now 
Senator,  149,  244,  389,  428 
Melbourne,  Lord,  retirement  of,  148 
Melbourne  Conference,  1890,  291 
Melbourne  Convention,  1898,  348 


Members  of  lower  bouses,  qualifica¬ 
tions  of,  197,  198 

Members  of  Parliament,  immunities 
of,  254 

Merchant  shipping,  5,  6,  20,  27-32 
225 

Merchant  Shipping  Act,  1894,  20, 
27,  29,  31,  124,  225;  s.  686,  263; 
s.  687,  263;  s.  735,  31,  229;  s.  736, 
31 

Merchant  Shipping  Act,  1906,  27 
Mercy,  prerogative  of,  Pardon 
Method  of  achieving  federation  in 
Canada  and  Australia,  290-92 
Methodist  Church  of  Canada  merged 
in  United  Church,  437 
Migratory  Birds  Convention,  1916, 
between  United  States  and  Can¬ 
ada,  301 

Mikado  of  Japan,  comparison  of 
H.M.’s  position  to  that  of,  76 
Military  and  Naval  Conference,  1909, 
7,  423 

Military  forces  of  Canada,  415-17; 
of  the  Commonwealth,  417,  418; 
of  New  Zealand,  418,  419;  of  the 
Union  of  South  Africa,  419-21;  of 
the  Irish  Free  State,  421-3 
Military  forces  of  Dominions,  control 
over,  of  Dominion  legislation,  227; 
when  in  United  Kingdom,  465 
Military  tribunals,  jurisdiction  of, 
in  Irish  Free  State,  380,  381,  383 
Mill,  J.  S.,  his  definition  of  direct 
taxation,  330,  331 

Minister  of  Defence,  Commonwealth 
of  Australia,  418,  426;  Irish  Free 
State,  422;  New  Zealand,  419, 
426;  Union  of  South  Africa,  421 
Minister  of  Justice,  Union  of  South 
Africa,  special  powers  of,  384,  385 
Minister  of  National  Defence,  Can¬ 
ada,  416,  427 

Ministers  from  foreign  States  present 
credentials  to  Governor-General, 
54,  131,  392 

Ministers  of  External  Afiairs,  in 
Dominions,  389;  channels  of  corre¬ 
spondence  with  British  Govern¬ 
ment,  463;  in  New  Zealand 
controls  Western  Samoa,  453 
Ministers,  relations  of,  with  legis¬ 
lature,  100-104,  168-72,  217,  218, 
219;  with  Governor,  144-60;  with 
parties,  172-84;  relations  between 
Cabinet  and  Prime  Minister,  163; 
delegated  legislative  authority, 
236-8;  power  to  speak  in  either 
house,  248,  249 
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Ministers  resident  in  London,  from 
Dominions,  suggested  appoint¬ 
ment  of,  190,  191 

Minorities,  in  lOominion,  safeguards 
for,  280,  281 

Minorities  in  Europe,  Canadian 
interest  in,  408 

Mint,  Dominion  branches  of  Royal, 
133  n. 

Mixed  Court  of  Tangier  has  juris- 

tt  diction  over  Dominion  British 
subject,  398 

Moderate  Reformers  of  Lower  Can¬ 
ada,  172 

Modus  vivendi  between  Japan  and 
New  Zealand,  1928,  395 

Money,  expenditure  of,  must  be 
sanctioned  by  legislature,  and  no 
agreement  by  government  is 
binding  (obligation  under  Can¬ 
adian  Militia  Act,  s.  85,  accepted 
by  A.-G.  Nova  Scotia  to  pay  costa 
of  militia  in  Cape  Breton  riots, 
1925,  not  binding,  [1930]  S.C.R. 
554),  245,  387,  395;  doctrine  in¬ 
voked  by  Mr.  De  Valera  in  Oct. 
1932,  vii 

Money  bills,  powers  of  upper  houses 
as  to,  203-15 

Monroe  doctrine,  as  protection  for 
Canada,  407;  projected  for  South 
Africa,  377 

Montreal,  burning  of  Parliament 
buildings  at,  in  1849,  255 

Morocco,  British  extra  -  territorial 
jurisdiction  in  (Orders  in  Council, 
Nov.  28,  1889,  and  March  21, 
1929),  65 

Most  favoured  nation  clauses  in 
treaties  do  not  apply  to  inter- 
imperial  agreements,  vi,  82,  400, 
401,  483,  484 

Motor-cars,  State  laws  bind  Common¬ 
wealth  military  officers  (contrast 
for  Canada  JS.  v.  Anderson  (1930), 
39  Man.  L.R.  84),  351 

Mowat,  Hon.  Sir  Ohver,  Premier  of 
Ontario,  167 

Mozambique,  Union  relations  with, 
359,  395 

Municipal  by  -  laws  distinguished 
from  provincial  ordinances,  368 

Municipal  institutions,  provincial 
authority  as  to,  in  Canada,  223; 
in  Union  of  South  Africa,  368, 
369 

Murray  River,  issue  of  use  for  irriga¬ 
tion  and  navigation  solved  by 
federation  of  Australia,  288 


Muscat,  British  extra  -  territorial 
authority  over  (Maskat  Order 
in  Council,  Feb.  3,  1915),  65 
Mussolini,  Signor,  disbelieves  possi¬ 
bility  of  perpetual  peace,  430 

Natal  (colony  since  1845,  province 
of  Union  of  South  Africa  since 
1910),  responsible  government,  4, 
95,  96;  conquered  or  ceded 

colony,  93;  Governor  and  martial 
law,  143,  156;  referendum  on 
entry  into  Union,  169;  question  of 
secession,  182;  relations  to  Union, 
359,  367,  370 
National  flags,  124-6 
National  Government,  United  King¬ 
dom,  commercial  policy  of,  477, 
483-4 

National  languages,  126-8 
Nationalist  party  in  Union  of  South 
Africa,  180-82 
Nationality,  62-4,  117-24 
Native  franchise,  see  Cape  of  Good 
Hope 

Native  High  Court,  Natal,  261 
Naturalisation,  117,  119;  of  Ger¬ 
mans  in  South-West  Africa,  372, 
373,  455, 456;  of  women  in  Canada, 
467  n. 

Naturalisation  Act,  1844,  117 
Naturalisation  (Amendment)  Act, 
1931,  Canada,  121  n.,  467  n. 
Nauru,  mandated  to  British  Empire, 
administered  by  Commonwealth, 
government  of,  320,  452,  454,  457, 
467 

Naval  Aid  Bill,  1913,  Canada,  re¬ 
jected  by  Senate,  9,  203,  249 
Naval  and  Military  Conference,  1909, 
7,  423 

Naval  Board,  New  Zealand,  426 
Naval  College,  Australia,  425 
Naval  Courts,  control  of  British  ship¬ 
ping  by,  32 

Naval  defence  of  Dominions,  423-7 
Naval  Discipline  Act,  application  of, 
465 

Naval  Discipline  (Dominion  Naval 
Forces),  Act,  1911,  424 
Naval  Prize  Act,  1864,  261 
Navigation  laws,  repealed  in  1849,  5 
Ne  temere  decree  of  Pope,  not  oper¬ 
ative  projprio  mgore  in  Quebec, 
439 

Netherlands,  exchanges  Ministers 
with  Union  of  South  Africa,  391; 
claim  against  Common^wealth  in 
Yondel  case,  302,  303 
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Neutrality,  Dominions  and,  8, 45, 56, 
69-73,  131,  133,  231,  232,  288,  410, 
411;  of  Hanover  in  British  war,  78 
New  Brunswick,  settled  colony 
(1784-1867),  94;  enters  federation 
as  province  of  Canada,  109,  291; 
Legislative  Assembly,  194;  repre¬ 
sentation  in  House  of  Commons, 
194;  in  Senate,  201;  relation  to 
federation,  290,  323 
New  Guinea,  289;  see,  also  Papua 
New  Guinea,  mandated  territor}^, 
under  Commonwealth,  320,  452, 
454,  457,  458 
New  Hebrides,  289 
New  Protection,  abortive  system  of, 
in  Australia,  345 

New  South  Wales,  settled  colony,  92; 
State  of  Commonwealth,  292;  re¬ 
sponsible  government,  3,  95;  rests 
on  convention,  102;  position  of 
Legislative  Council,  105,  108,  210; 
constitutional  change,  106,  107; 
Governor,  134,  136;  dispute  with 
ministers,  154,  155;  quarrel  with 
Commonwealth,  158,  159;  Execu¬ 
tive  Council,  163;  parties,  180; 
Legislative  Assembly,  195,  199; 
privileges,  252;  judicial  tenure, 
257;  organisation,  260;  appeals, 
266,  267;  admiralty  jurisdiction, 
261-5;  religious  education,  443; 
see  States  of  Australia 
New  Zealand,  responsible  govern¬ 
ment,  3,  95;  reservation  of  bills,  21; 
disallowance  of  Acts,  22,  382;  Stat¬ 
ute  of  Westminster,  23,  26;  extra¬ 
territorial  power,  23,  24;  alteration 
of  Imperial  Acts,  24-7;  merchant 
shipping,  27-32;  admiralty  legisla¬ 
tion,  132-5;  constitutional  change, 

35,  107;  appeal  to  Privy  Council, 

36,  266,  267;  pardon,  36,  37,  282; 
imperial  legislation,  38-42;  seces¬ 
sion,  58-61;  nationality,  62-4;  for¬ 
eign  affairs,  67-78,  407,  412;  inter- 
imperial  relations,  78-82;  arbitra¬ 
tion,  82-5;  conventional  basis  of 
responsible  government,  102;  flag, 
124,  125;  Governor- General,  134, 
152,  160;  Executive  Council,  164, 
165;  parties,  180;  civil  service, 
187,  188;  High  Commissioner,  190; 
House  of  Representatives,  195, 198, 
201;  Legislative  Council,  209,  210; 
legislative  control  of  finance,  240; 
privilege,  252,  254;  judicial  tenure, 
257;  organisation,  259,  260;  ad¬ 
miralty  jurisdiction,  261-5;  rela¬ 


tion  to  Australia,  318;  liberty  of  the 
subject,  382,  383;  military  and  air 
defence,  418,  419;  naval  defence, 
426;  religious  education,  443; 
Western  Samoa,  452-4;  Cook 
Islands,  458,  459;  Ross  Depend¬ 
ency,  459,  460;  Union  Islands,  460; 
inter-imperial  preference,  477, 478, 
479,  483;  Indians  in,  490 

New  Zealand  Branch  (Division)  of 
the  Royal  Navy,  426 

New  Zealand  Constitution  Act,  1852, 
21,  61 

Newfoundland,  responsible  govern¬ 
ment,  3;  Statute  of  Westminster, 
23,  26;  extra-territorial  power,  23, 
24;  alteration  of  Imperial  Acts,  24- 
27;  merchant  shipping,  27-32;  ad¬ 
miralty  legislation,  32-4;  consti¬ 
tutional  change,  35,  107,  221; 
appeal  to  Privy  Council,  36,  266^ 
267;  pardon,  36,  37,  282;  honours, 
37,  38,  444;  imperial  legislation, 
38-42;  secession,  58-61;  foreign 
affairs,  67-78,  411-13;  settled 

colony,  93;  conventional  basis  of 
responsible  government,  101;  flag, 
125;  Governor,  134,  151,  152,  160, 
161;  reservation  of  bills,  161;  Exe¬ 
cutive  Council,  163;  parties,  178; 
civil  service,  186;  High  Commis¬ 
sioner,  190;  Assembly,  195,  197, 
198,  199;  Legislative  Council,  208, 
209;  judiciary,  257;  organisation, 
260;  admiralty  jurisdiction,  261-5; 
relation  to  Canada,  317;  accepts 
imperial  preference,  482,  483; 
Indians  in,  490 

Newfoundland  Letters  Patent,  1876, 
61,  93 

Newspaper  tax,  abortive  attempt  to 
impose,  in  New  South  Wales,  184, 
352 

Niue  Island,  New  Zealand  controls, 
458,  459 

No  confidence  motions  against  minis¬ 
ters,  218 

Norfolk  Island,  Australian  depend¬ 
ency,  319 

Northern  Ireland,  boundary  issue, 
275;  Irish  Eree  State  desire  to 
acquire,  67;  see  Government  of 
Ireland  Act,  1920 

Northern  Ireland,  Government  of, 
may  refer  issues  on  constitution  to 
Judicial  Committee,  275  n. 

Northern  Rhodesia  as  possible  part 
of  Union,  377 

Northern  Territory,  Australia,  319 
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North-West  Territories,  Canadian 
territory,  318 

Nova  Scotia,  settled  colony,  94; 
enters  federation  as  province  of 
Canada  ^  (1867),  109,  169,  291; 
Legislative  Assembly,  194;  repre¬ 
sentation  in  House  of  Commons, 
194;  in  Senate,  201;  privileges,  252; 
relation  to  federation,  290, 300, 323 

datli  to  be  taken  by  members  of 
Parliament,  249,  369 

Oath  under  Irish  Free  State  consti¬ 
tution,  66,  83,  115,  159,  160,  216, 
369,  439 

Offences  against  the  Person  Act, 
1861,  s.  9  (murder,  etc.,  overseas), 
142,  468;  s.  57  (bigamy  overseas), 
227,  468 

Official  Secrets  Act,  1911,  264,  468 

Official  visits  between  Governors  and 
naval  officers,  regulated  by  royal 
orders,  450 

Oil  fuel  tax,  South  Australia,  invalid, 
352 

Ontario,  province  of  Canada  since 
1867,  291;  creation  of  ministry  by 
Act,  164;  parties,  177;  Legislative 
Assembly,  194;  representation  in 
Senate,  201;  appeal  to  Privy  Coun¬ 
cil,  266,  267;  relations  to  federa¬ 
tion,  291,  318,  323,  333,  335,  336 

Optional  Clause  of  Statute  of  Per¬ 
manent  Court  of  International 
Justice,  Dominion  acceptance  of, 
80,  81,  400,  405,  406,  410 

Orange  River  Colony,  responsible 
government,  4,  96;  ceded  colony, 
93;  now  in  Union  of  South  Africa 
as  Orange  Free  State,  358,  360, 
361,  362,  367 

Order  in  Council,  assent  to  reserved 
Dominion  bills  requires  Imperial, 
20,  129,  130;  for  government  of 
Samoa  under  Foreign  Jurisdiction 
Act,  1890,  453;  of  Ross  Depend¬ 
ency  under  British  Settlements 
Act,  1887,  459 

Organisation  of  Dominion  courts, 
260,  261 

Ottawa  Branch  of  Royal  Mint  dis¬ 
continued  in  1931,  133  n. 

Ottawa  Conference,  Aug.  20,  1932, 
vi,  viii,  ix,  84,  413,  480-84 

Ottawa  Separate  Schools  Commis¬ 
sion,  1915,  illegality  of  creation  of, 
336 

Oversea  Settlement  Department,  474 

Ownership  of  British  ships,  29,  30 


Pacific  Cable  Board,  imperial  legis¬ 
lation  for,  467 

Pacific  islanders  excluded  from 
Australia,  227,  354 
Pacific  Islanders’  Protection  Acts, 
1872  and  1875,  146,  264 
Pact  to  renounce  war,  see  Kellogg 
Pact 

Papal  Nuncio  sent  to  Dublin  in 
1930,  391 

Papua,  Australian  dependency,  319 
Papua  Act,  1905,  Australia,  319 
Pardon,  prerogative  of,  138,  139, 
141, 147,  222, 281-4;  power  granted 
by  law  to  Lieutenant-Governors  in 
Canada,  141 

Paris,  Canadian  and  Irish  Free  State 
Ministers  at,  391 

Parliament  Act,  1911,  adopted  in 
principle  in  Newfoundland,  209 
Parliamentary  buildings  in  Montreal, 
burning  of,  in  1849,  254 
Parliamentary  papers,  publication 
of,  protected  in  Dominions,  254 
Parliamentary  procedure,  246-51 
Parliaments,  relation  between  minis¬ 
try  and  lower  house,  217-20; 
legislative  powers,  220,  221;  as 
affected  by  status,  221-4;  re¬ 
pugnancy,  224-6;  territorial  limita¬ 
tion,  226-30;  plenary  character, 
230-36;  delegation  of  authority, 
236-8;  control  of  finance,  238-46; 
procedure,  246-51;  privileges,  251-5 
Party  conventions  in  Canada,  176, 
177 

Party  expenditure  and  funds  in 
Dominions,  183,  184 
Party  organisation  in  Canada,  176, 
177 

Party  systems  in  Dominions,  172 
Passive  belligerency,  doctrine  of,  71, 
73,  221,  222,  410,  411 
Passports,  issued  to  Dominion  Brit¬ 
ish  subjects,  64;  by  Dominion 
Governments,  402 

Patents,  inter-imperial  recognition 
of,  under  Imperial  Acts  (7  Edw. 
7,  c.  29,  ss.  88,  91  (5);  9  &  10  Geo. 
5,  c.  80,  s.  20),  467 
Patents  Agreement  between  Ger¬ 
many  and  Union  of  South  Africa, 
1930,  395,  396,  399  n. 

Patriotic  bias  unjustly  asserted  of 
Privy  Council,  270 
Payment  of  members  of  Parliament, 
198 

Peace,  power  of  Crown  as  to  declara¬ 
tion  of,  12,  50,  56,  133,  410,  411 
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Peace  Conference  of  Paris,  1919,  10, 
46,  47,  49 

Peel,  Sir  Eobert,  accepts  of^ce  on 
Lord  Melbourne’s  retirement,  148 
Peerages,  unsuitable  award  for  Do¬ 
minion  services,  446 
Pelagic  sealing,  quadripartite  treaty 
as  to,  264 

Perjury  Act,  1911,  punishment  in 
England  of  offenders  against,  468 
Perley,  Plon.  Sir  George,  represents 
Canada  in  London,  190 
Permanent  Court  of  International 
Justice,  48,  72,  74,  75,  121;  Irish 
Eree  State  accepts  statute  of, 
279  n.;  optional  clause  of,  80,  81, 
400,  405,  406,  410;  possibility  of 
decision  of  immigration  issue  bv, 
490 

Permanent  Mandates  Commission, 
372,  373;  Dominion  relations  with, 
455-8 

Persia  dissents  from  Canadian  in¬ 
terpretation  of  Art.  10  of  League 
Covenant,  405 

Personal  Union,  British  Common¬ 
wealth  as  example  of,  56 
Petition  of  Right,  98  nJ,  308;  fiat 
of  Crown  required,  143 
Philp,  Hon.  R.,  Premier  of  Queens¬ 
land  (1907-8),  receives  dissolution 
from^  Lord  Chelmsford  in  1907, 157 
Playfair,  Mr.,  suggests  ministry’s 
responsibility  to  both  federal 
houses  in  Australia,  217 
Plenary  powers  of  Dominion,  State, 
and  provincial  legislatures,  230-36 
Political  activities  of  civil  service, 
rules  as  to,  186,  187,  188 
Political  negotiations,  see  Treaties 
Pope,  influence  of,  in  Canada,  440, 
441,  442 

Portugal,  Union  of  South  Africa 
relations  with,  395,  396 
Portuguese  East  Africa,  see  Mozam¬ 
bique 

Possessions,  Dominions  are  British, 
90 

Postal  services,  control  of,  conceded 
to  colonies  in  1849  (12  &  13  Viet, 
c.  66),  5,  6 

Power  of  Imperial  Parliament  to 
bind  future  Parliaments,  denied 
by  Bacon,  38-40 

Powers  of  Canadian  Parliament, 
322,  323;  of  provincial  legislatures, 
323, 324;  of  Commonwealth  Parlia¬ 
ment,  338-41;  of  State  Parlia¬ 
ments,  338,  340,  341 


Powers  of  provincial  councils  in 
Union,  364,  365;  of  Legislative 
Assembly,  South  -  West  Africa, 
375,  376;  of  Councils  of  Cook 
Islands,  459 

Powers  under  Imperial  Acts,  how 
exercised  in  Australia,  305 
Precedence,  448-50;  of  High  Com¬ 
missioners  for  Dominions  in 
United  Kingdom,  190;  of  Do¬ 
minions  inter  se,  91 
Precedents  not  binding  on  Privy 
Council,  272,  273 

Preferential  trade  agreement  be¬ 
tween  United  Kingdom  and  India 
at  Ottawa,  491 

Preferential  trade  in  Empire,  476- 
484 

Preferential  voting,  199 
Prerogative  _  of  Crown,  creation  of 
Constitutions,  91-4;  of  executives, 
95;  extent  of,  in  Dominions,  97-9; 
delegation  of,  in  Dominions,  130, 
131,  137,  138,  140,  141 
Presbyterian  Church  of  Canada, 
partly  merged  in  United  Church, 
437 

President  of  the  Council,  Irish  Free 
State,  168;  see  Prime  Ministers 
President  of  upper  house,  248 
Pretoria,  administrative  capital  of 
Union,  362;  branch  of  Royal  Mint, 
133  n. 

Prime  Minister  of  United  Kingdom, 
President  of  Imperial  Conference, 
461;  advises  Crown  as  to  honours, 
446 

Prime  Ministers  in  Dominions,  direct 
communications  with  United  King¬ 
dom,  463;  position  of,  165-8;  stand¬ 
ing  members  of  Imperial  Confer¬ 
ence,  461 

Prince  Edward  Island,  settled  colony 
(1769-1873),  94;  province  of  Can¬ 
ada  since  1873,  291,  317;  Legisla¬ 
tive  Assembly,  194,  198;  represen¬ 
tation  in  House  of  Commons,  194; 
in  Senate,  201;  appeal  to  Privy 
Council,  266,  267;  relations  to  fed¬ 
eration,  291, 317, 332;.5ee  Canadian 
provinces 

Prince  of  Wales,  visit  to  South  Africa 
m  1925,  181 

Priority  of  Crown  in  bankruptcy  and 
winding  up  of  companies,  98,  99 
Private  bill  legislation,  250 
Private  international  law,  jurisdic¬ 
tion  based  on  citizenship  under, 
123,  124;  special  rule  of  enforce- 
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ment  of  judgements  of  Dominion 
courts^in  England,  469,  470 
Private  Secretary  of  tlie  King,  posi¬ 
tion  as  regards  communications 
with  Dominion  Governments,  68, 
160  n. 

Privileges  of  Parliament,  251-5- 
Privy  Council,  see  Judicial  Com¬ 
mittee 

Privy  Councillorsliips,  awarded  b,y 
^  Crown  to  Dominion  ministers,  447; 
to  judges  in  the  Dominions,  269 
Prize  Courts  Act,  1894  (amended  by 
Prize  Courts  Act,  1915),  261 
Prize  jurisdiction,  legislation  for,  25, 
42,261  , 

Probates,  inter-imperial  recognition 
of,  470 

Procedure  of  Dominion,  etc.,  Parlia¬ 
ments,  246-51 

Produce  Marketing  Act,  1926-27, 
British  Columbia,  doubtful  valid¬ 
ity  of,  334 

.  Progressive  Party  in  Canada,  148, 
177,  178 

Prohibition,  writ  of,  259 
Prohibition  referenda  in  the  Do¬ 
minions  (postponed  in  New  Zea¬ 
land  for  economy  reasons),  171 
Property,  no  security  against  con¬ 
fiscation  of,  by  legislation,  234, 
300  11.;  repudiation  of  debts  by 
New  South  Wales,  159 
Proportional  representation,  in  Irish 
Pree  State,  200;  in  Tasmania,  199; 
Union  of  South  Africa,  200 
Proposals  of  amendment  of  Com¬ 
monwealth  constitution,  354-7 
Protection  of  industries  by  tariffs, 
Mr.  Baldwin’s  proposals  in  1923- 
1924,  462;  Dominion  policy  of, 
476-84 

Protestant  minority,  in  Irish  Free 
State,  asks  for  retention  of  appeal 
to  Privy  Council,  280;  ineffective 
protection  thus  afforded,  281 
Provinces  of  Canada,  see  Canadian 
provinces 

Provincial  Councils  in  Union  of  South 
Africa,  364-9 

Provincial  rights  as  to  Crown  priority 
in  bankruptcy  in  Canada,  297 
Provincial  subsidies  regulated  by 
British  North  America  Acts,  1907 
and  1930,  109,  312,  313 
Provincial  sj^stem  of  Union  of  South 
Africa,  363-70 

Public  Accounts  Committee,  criti¬ 
cism  of  expenditure  by,  243,  244 


Public  Safety  Act,  1927,  Irish  Free 
State,  380  ■ 

Public  Works  Committee,  Common¬ 
wealth  of  Australia,  206,  239;  New 
South  Wales,  239 

Punishment  in  England  of  offences 
committed  overseas,  65,  66,  467, 
468 

Quebec,  ceded  colony  (1763-1867), 
93,  94;  province  of  Canada,  291; 
law,  98, 256;  position  in  federation, 
109,  110;  language,  126,  336; 
parties,  174,  175;  Legislative  As¬ 
sembly,  194, 198;  Council,  193, 201, 
208;  representation  in  House  of 
Commons,  194;  in  Senate,  201; 
relations  to  federation,  291,  318, 
333;  religious  issues,  439,  440,  441, 
443;  see  Canadian  provinces 

Quebec  Act,  1774,  reintroduces 
French  law  into  Quebec,  94 

Quebec  P^esolutions,  1864,  as  basis  of 
British  North  America  Act,  1867, 
290 

Queensland,  settled  colony  (1859), 
92;  State  of  Commonwealth,  292; 
responsible  government,  4,  95; 
basis  of,  102,  103;  constitutional 
change,  106,  107;  Governor,  135; 
Legislative  Council,  135,  136,  155, 
156,  170;  Executive  Council,,  163; 
referendum,  171;  parties,  180; 
Legislative  Assembly,  195,  199; 
judicial  tenure,  257;  organisation, 
260;  admhalty  jurisdiction,  261-5; 
appeals,  266,  267;  pardon,  282, 284; 
religious  education,  443;  Indian 
franchise,  489;  see  States  of  Aus¬ 
tralia 

Questions  as  means  of  control  of 
ministers,  218 

Radiotelegraphy,  Canadian  control 
of,  301,  329 

Radiotelegraphy  Conference,  1912, 
46 

Radiotelegraphy  Convention,  1927, 
301,  329 

Railwaj'  belt,  British  Columbia,  re¬ 
turned  to  province,  312 

Railway  Commissioners  in  Canada, 
185 

Railway  communications  in  Canada 
as  motive  of  federation,  287 

Railways,  ports,  and  harbours,  Union 
system  of  control  over,  239,  240 

Rarotonga,  government  of,  458 

Ratification  of  treaties,  46,  48,  49, 
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50,  51,  132,  394,  396,  397;  Labour 
Conventions,  48,  403 
Real  Union,  British  Commonwealth 
as  example  of,  56,  57 
Recall  of  Dominion  envoys.  Do¬ 
minion  control  of,  55,  56 
Reciprocity  agreement,  1911,  Canada 
and  United  States,  8,  175,  398 
Recognition  of  foreign  Governments 
by  Dominions,  54,  55 
Red  ensign,  with  Dominion  badge, 
used  by  Dominion  merchant 
vessels,  124 

Redistribution  of  seats  in  Dominions, 
etc.,  194,  195 

Re-election  of  Chairman  of  Dail,  248 
Re-election  of  Ministers  Act,  1931, 
Canada,  165,  166 

Re-election  on  acceptance  of  minis¬ 
terial  office  usually  abolished  in 
Dominions,  165,  166;  on  British 
model,  166 

Reference  of  issues  to  the  electors, 
170,  171 

References  to  Privy  Council  by 
Crown,  275,  276 

Referendum,  for  alteration  of  Com¬ 
monwealth  of  Australia  constitu¬ 
tion,  no,  112,  355,  356;  in 
Alberta,  232,  233;  in  Irish  "Free 
State  constitution,  113,  114;  in 
Manitoba,  232,  233;  on  conscrip¬ 
tion  in  Australia,  170;  on  constitu¬ 
tion  of  Union  in  Natal,  169 
Reform  party  in  New  Zealand,  ISO 
Refusal  of  assent  to  bill  for  secession, 
by  Governor-General,  61, 160,  221 
Registered  shipping,  colonial  control 
over,  conceded  in  1854,  5,  229; 
confirmed  in  1931,  31;  Union  of 
South  Africa  restricts  advantages 
to  Union,  in  German  treaty,  1928, 
77 


Registration  of  British 
30 


shipping,  29, 


Relations  of  mhiistry  to  lower  house, 
168-72 


Religion,  law  affecting,  432-43 
Religious  education,  referenda  on, 
171,  443;  enforced  on  Alberta  and 
Saskatchewan  in  1905,  176 
Religious  influences  on  politics  in 
Canada,  174,  175,  439-41 
Religious  tests  or  discrimination 
forbidden  to  Commonwealth,  340; 
to  Irish  Dree  State,  438 
Removal  of  Governor-General,  by 
Dominion  Government,  18;  of  Mr. 
McNeill  by  Mr.  De  Valera,  160  n. 


Reiiunciation  of  legislative  authority 
over  Ireland  in  1783,  39 
Representation  of  the  Crown  in 
Dominions,  see  Governor-General 
Republican  influences  in  Irish  Free 
State  and  Union  of  South  Africa, 


Repudiation  of  New  South  Wales’ 
debts,  159 

Repugnancy  of  Dominion  legisla¬ 
tion,  24-7,  42,  43,  224-6 
Requisitioning  of  shipping  during 
the  war  period,  prerogative  as  to 
140,  141  ’ 

Reservation  of  bills,  in  case  of 
Dominions,  15,  19-21,  137,  378; 
in  case  of  States  and  Newfound¬ 
land,  42,  130,  137,  160,  161 
Reserve  militia,  Canada,  416 
Reserved  powers  of  the  States, 
doctrine  of,  343 

Residence  outside  a  State  not  legal 
ground  of  discrimination  in  Aus¬ 
tralia,  340 

Resident  Ministers  of  Dominions, 
190,  191 

Resignation  of  Prime  Minister  dis¬ 
solves  ministry,  165 
Resignation  or  dissolution,  ministry’s 
choice  between,  169 
Resolutions  of  Imperial  Conferences 
character  of,  461,  462 
Responsible  government,  introduc¬ 
tion  of,  3,  4;  legal  or  conventional 
basis,  99-104 

Restrictions  on  federal  jurisdiction 
of  Supreme  Courts  of  States,  309, 


Resumption  of  diplomatic  relations 
with  U.S.S.R.,  55 

Retrospective  legislation  in  Do¬ 
minions,  234,  235 

Return  of  bills  to  legislature  by 
Governor,  248 

Revenue  in  Dominions,  etc.,  sources 
of,  246 

Riddell,  J on  confiscation  by  legisla¬ 
tion,  300  n. 

Right  Honourable,  style  of,  447 

Rigidity  of  Canadian  constitution 
107-10 

Ritchie,  J.,  on  position  of  Churcli  in 
Quebec,  441 

Roads,  Federal  Aid  Roads  Act,  1926, 
Commonwealth,  as  to,  351  ’ 

Roman  Catholic  Church,  in  Quebec, 
virtually  established  and  endowed, 
4p,  439,  440;  political  influence 
of,  440-42 
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Roma/n  Dutcli  law  in  XJnion  of 
South  Africa,  97,  256 
Rome,  Union  Minister  at,  391 
Rome  Copyright  Convention,  1928, 
Canadian  acceptance  of,  467  n. 
Roos,  Hon.  Tielman  J.  de  V., 
Minister  of  Justice  (1924-29)’ 
Union  of  South  Africa,  249 
Rosa  Dependency,  Hew  Zealand 
controls,  459,  460 

^Routhier,  J.,  Quebec,  views  on 
exemption  of  priests  from  juris¬ 
diction,  441 

Rowell,  Hon.  N.  W.,  represents  in 
1920  Canada  at  the  League  of 
Nations  Assembly,  74,  408 
Royal  and  Rarliamentarv  Titles 
Act,  1927,  90 

Royal  Australian  Navy,  425,  426 
Royal  Australian  Military  College 
at  Sydney,  418 

Royal  Canaclian  Military  College  at 
Kingston,  416 
Royal  Canadian  Navy,  427 
Royal  Commission  on  Federation  in 
Victoria,  1870,  45;  on  working  of 
Commonwealth  Constitution,  356 
Royal  family,  precedence  of,  450 
Royal  instructions,  to  Governor- 
General,  20,  137,  138,  282,  283;  to 
Governors  of  States  and  Nevdound- 
land  to  reserve  bills,  160,  161 
Royal  Mint,  see  Mint 
Royal  Standard,  not  to  be  used  in 
Dominions,  451 

Royal  title  and  style,  134;  not  to  be 
altered  without  Dominion  assent, 
58,  134,  464 

Royal  Victorian  Order,  see  Victorian 
Order 

Russia,  disagreements  with,  as  factor 
in  bringing  about  Australian 
federation,  288;  see  U.S.S.R. 
liussian  commercial  agreement, 
1930,  abrogated  in  1932,  399,  481, 
484;  see  U.S.S.R. 

Russian  dumping  of  commodities, 
to  be  checked  under  Ottawa  Agree¬ 
ment,  481,  484 

Russian  trade  delegation  in  Canada, 
54,  55 

Safety  of  Life  at  Sea,  Conference  on, 
1913-14,  46;  Convention  on,  1929, 
33 

St.  Lawrence  Waterways  Treaty, 
1932,  301 

St.  Michael  and  St.  George,  Order 
of,  446 


Salaries  of  Governors-General  and 
Governors,  136;  reservation  of 
bills  in  ease  of  New  Zealand,  21; 
of  States  of  Australia,  and  New¬ 
foundland,  161 
Samoa,  see  Western  Samoa 
Sanctions  for  observance  of  re¬ 
sponsible  government,  102,  103 
Saskatchewan,  settled  territory,  94; 
entry  into  Canadian  federation, 
109,  291,  318;  province  in  1905, 
318;  parties,  176,  177;  civil  service, 
186;  Legislative  Assembly,  194; 
representation  in  House  of  Com¬ 
mons,  194;  in  Senate,  201;  appeal 
to  Privy  Council,  264, 267;  relations 
to  federation,  291,  312,  318,  335, 
442;  see  Canadian  provinces 
Scullin,  Rt.  Hon.  J.  H-,  Prime  Minis¬ 
ter  of  Commoiwealth  of  Australia 
^  (1929-32),  136,  184,  206 
Sea  fisheries,  under  Dominion  con¬ 
trol,  28;  limited  extent  of  Cana¬ 
dian  authority,  323,  326 
Seal,  custody  of  public  (Great  Seal, 
in  federation  of  Canada,  Common¬ 
wealth  of  Australia,  Union  of 
South  Africa),  assigned  to  Gov¬ 
ernor-General,  141 

Seals,  use  of  British,  for  external 
transactions,  51,  53,  54,  131,  394; 
for  internal  affairs,  17,  18 
Secession,  C[uestion  of  right  of,  58- 
62,  66,  67,  69,  133,  221;  effect  of, 
on  British  nationality  of  Irish,  66 
Second  ballots,  abandoned  in  New 
Zealand,  200 

Secondary  industries.  Dominion  de¬ 
sire  to  foster,  241,  479,  480 
Secretary  of  State  for  Dominion 
Affairs  (from  1925),  51,  59,  463 
Secretary  of  State  for  Foreign 
Affairs,  8;  responsible  for  issue  of 
full  powers  and  instruments  of 
ratification,  46,  51,  52,  394 
Seddon,  Rt.  Hon.  R.,  Prime  Minister 
of  New  Zealand  (1893-1906),  167 
Seditious  libel,  law  of,  385 
Selborne,  Earl  of,  Governor  of  Trans¬ 
vaal  (1906-10),  advocates  federal 
union  of  South  Africa,  359 
Senate  of  Canada,  201-4;  of  Common¬ 
wealth  of  Australia,  204-6;  of  Irish 
Free  State,  215,  216;  of  Union  of 
South  Africa,  206-8 
Senior  Cadets,  Australia,  417,  418 
Separate  adherence  to,  and  with¬ 
drawal  from,  treaties  for  Do¬ 
minions,  7,  76,  399 
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Separation  of  powers,  partly  adopted 
ill  Comnion^^'ealth  of  Australia, 
256,  305,  306 

Settled  and  ceded  or  coiicjiiered 
colonies,  91-5 

Shipping  Casualties  and  Appeals  and 
Rehearings  Rules,  1923  (S.  R.  & 
0.,  I923,"N().  752),  29 
Shipping cncjuiries.  Dominion  powers 
as  {,0,  29,  263  n. 

Sign  manual  wiirrant,  uscal  in  ap- 
poin  t men  t  of  (A  >  <  urn  o  r‘  -  (A  m  c ‘  r a,  1 , 
need  not  be  eountorsigncHl  i)y 
Secretary  of  State,  17,  138;  nsc'd  in 
issue  of  instruments  under  Great 
Seal  for  treaty  rugntiation  and 
ratification,  must  (uum  1  (‘rsigned  | 
by  Secretary  of  State,  46,  5!',  52, 
394;  of  Letters  Patent  const  itutiiyg 
office  of  Governor-GeiKuul  of  Gati- 
ada,  138 

Signature  of  bills  by  Governor,  251 
Signature  of  documents  for  Irish 
Free  State  during  illness  of  the 
King,  68 

Signatiiro  of  treaties,  45,  46,  48,  49 
50,  51,  52,  394 

Signet,  ill  custody  of  Dominions 
Secretary,  used* in  sealing  Gov¬ 
ernor-General’s  commission,  17, 

_  18,  137 

Singapore  naval  base,  391,  426 
Situation  of  property,  as  ground  of 
taxation  in  piroviiices  of  Canada, 
331,  332 

Slave  Trade  Act,  1873,  261,  468 
Smuggling  treaty,  1924,  between 
Ilnited  Kingdom  and  United 
States,  binds  Canada,  50  n. 

Smuts,  Rt.  Hon.  J.  C,,  Prime  Minis¬ 
ter  of  Union  of  South  Africa 
(1919-24),  10,  11,  49,  59,  61,  130, 
136,  137,  370,  371,  462,  485,  486 
Sources  of  Dominion  constitutional 
law,  89-116 

South  Africa  Act,  1909,  21,  60,  112 
113,  127,  129,  162,  360 
South  African  Church,  434,  435 
South  African  Division  of  Royal 
Kaval  Volunteer  Reserve,  420 
South  African  party  in  Union  of 
South  Africa,  180-82 
South  African  protectorates,  Crowm’s 
relations  to,  378 

South  Australia,  settled  colony 
(1836),  92;  State  of  Common¬ 
wealth,  292;  responsible  govern¬ 
ment,  3;  legal  basis,  102,  163; 
constitutional  change,  106,  107; 


parties,  ISO;  House  of  Assembly, 
195;  _L(‘gislative  Council,  210-1*2, 
213;  judicial  (enure,  257;  organisa¬ 
tion,  259,  260;  admiralt.y  jurisdic¬ 
tion,  2()l-r);  a,ppeals,  266,  267;  re¬ 
ligious  ('dijca,l ion,  443 
Soutlu'rn  R!u)d(‘sia.,  colony  with  re- 
spnnsifile  govenmumt  since  1923, 
(mj()\s  (iscal  autonomy  and  is 
re|)i\*scml(‘(l  at.  ()lta,wa  Gonfer'ence, 
1932,  413,  4S2,  483;  uda-tious  of. 
with  Union  of  South  Africa.,  396; 
imd(M‘  control  ol  Rritish  Govern- 
nuMit,  in  extcM-rial  issues,  411 
Soutli-W'st.  Africa,  constitution  of, 
370-76;  (hn-man  claim  to,  430; 
mandate  ov('r,  455-7 
Soveu'ign,  ,srr  King,  If. M.  the 
Sovereign  powei*  o'f  Imixulal  Parlia- 
namt,  4,  5,  38-42,  65-7,  464-8 
Sovereignty  of  Dominion.s,  Part  I.; 
.sec,  Cemtents 

Sovereignty  over  Soutli-West  Africa, 
controversy  as  to,  372,  373 
Spanish  Republic,  recognition  of,  Ijy 
United  Kingdom  and.  Dominions, 
in  1931,  55 

Spealvcr  of  lower  Iiouse,  248 
Speaker  or  President  of  nipper  house, 
248 

Squires,  Rt.  Hon.  Sir  R.,  defeated  in 
Newfoundland  election  of  1932, 
151,  386 

Srinivasa  Sastri,  first  Indian  agent 
in  Union,  of  Soiitli  Africa,  488' 
State  debts  taken  over  by  Common¬ 
wealth,  313,  314 

State  rights,  feeling  as  to,  in  Aus- 
t:ralia,  315 

States  of  Australia,  non-application 
to,  of  Statute  of  Westminster,  42- 
44;  Governor,  134,  135,  136,160, 
161;  not  able  to  exercise  war  prero¬ 
gatives,  140;  reservation  of  bills’ 
160;  Agents-General,  190,  191, 192; 
application  of  Colonial  Laws  Valid¬ 
ity  Act,  1865,  220;  judicial  tenure, 
257-8;  judicial  organisation,  259, 
260;  appeal  to  Privy  Council,  266, 
267;  status  in  Commonwealth,  302- 
305;  judiciary,  305-7,  309-11; 
financial  relations  with  Common¬ 
wealth,  313-17 

Status  of  churches,  legal  principles  as 
to,  435-9 

Status  of  Dominions,  equality  of, 
with  United  Kingdom,  13;  pos¬ 
sible  restrictions  on  legislative 
power  by  reason  of,  221,  222 
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Status  of  provinces  of  Canada,  296- 
302;  of  Australian  States,  302-5 
Statute  of  Westminster,  1931, 13, 14- 
44,  464,  465,  469;  preamble,  58,  59, 
133,  221,  464;  s.  2,  24-7,  34,  36,  41, 
66,  107,  143,  220,  264,  265,  424, 
467;  s.  3,  23,  27,  123,  220,  254,  469; 
s.  4,  24-7,  64-7;  s.  5,  20,  27,  31; 
s.  6,  20,  27,  33,  261;  s.  7,  34,  107, 
220;  s.  8,  35,  107,  112,  210;  s.  9  (1), 
^  34;  s.  9  (2),  43,  220;  s.  10,  220 
Stocklioldcrs,  of  colonial  (Dominion 
and  State,  not  provincial)  loans, 
protection  of  interests  of,  22,  23; 
repudiation  by  New  South  Wales, 
159 

Subjects,  of  Canadian  federal  legisla¬ 
tive  power,  321-3;  of  provincial 
legislative  power,  323,  324 
Succession  to  Crown,  Dominion  posi¬ 
tion  of,  58,  59,  90,  134,  221 
Suggested  clianges  in  Commonwealth 
constitution,  354-7 
Suit  l)y  Crown  in  Commonwealth 
against  Crown  in  States,  and  vice 
vo:rsa,  305 

Sii[u'(uiiacy  of  imperial  legislation, 
24-7,  38-42 

Supreme  Court  of  New  Zealand,  juris¬ 
diction  over  Western  Samoa,  453; 
Cook  Islands,  459 

Supreme  Court  of  United  States  not 
bound  by  own  decisions,  273 
Supreme  Courts,  of  Dominions,  etc., 
259,  260;  admiralty  jurisdiction, 
261-5;  of  Canada,  307-9;  of  Irish 
Free  State,  274 

Surcharge  by  Auditor- General  may 
be  remitted  by  Government,  243 
Suspending  clause  in  lieu  of  reserva¬ 
tion,  161;  under  Colonial  Courts  of 
Admiralty  Act,  1890,  32,  33 
Sverdrup  Islands,  annexed  to  Can¬ 
ada,  134  n. 

Swaziland  Protectorate,  controlled 
by  High  Commissioner  for  South 
Africa,  161;  relations  of,  with 
Union,  377,  378 

Sydney  Bulletin  promotes  federal 
feeling,  291 

Sydney  Conference,  1891,  291 
Synod  of  Church  of  England  cannot 
be  summoned  without  royal  or 
Parliamentary  authority,  433 

Tangier  Zone  of  Morocco,  position  of 
British  subjects  in,  398 
Tariil,  colonial  autonomy  in  matter  of, 
5;  Dominion  policy  as  to,  476-84 


TariF  Agreements,  Australia  and 
New  Zealand,  479;  and  Canada, 
478;  Canada  and  Union  of  South 
Africa,  Southern  Rhodesia,  Irish 
Free  State,  483;  and  New  Zealand, 
478;  Union  and  New  Zealand, 
Irish  Free  State,  483;  United  King¬ 
dom  and  Dominions  and  India, 
483,  484 

Tariff  Board,  Canada,  set  np  in  1932, 

'  242,  481 

Tariff  Board,  Australia,  241,  242,  481 
Tariff  Board  Act,  1921-29,  Common¬ 
wealth  of  Australia,  241,  242 
Tariff  war  between  Germany  and 
Canada,  398 

Tarte,  Hon.  I.,  Minister  of  Public 
Works,  Canada,  removed  from 
office  in  1902,  167 

Taschereaii,  Sir  E.  J.,  Supreme  Court 
of  Canada,  on  position  of  Church 
in  Quebec,  441 

Taschereau,  Hon.  L.  A.,  Premier  of 
Quebec,  167 

Tasmania,  responsible  government, 
3,  95;  Executive  Council,  101,  102, 
163;  constitutional  change,  106, 
107;  Governor,  134;  illegal  as¬ 
sent  to  bills,  157,  158;  House  of 
Assembly,  195,  199;  Legislative 
Council,  212,  213;  judicial  tenure, 
257;  organisation,  259,  260;  ad¬ 
miralty  jurisdiction,  261-5;  appeal, 
266,  267;  religious  education,  443; 
see  States  of  Australia 
Taxation  of  provincial  property  by 
Canadian  federation  and  of  federal 
property  by  provinces,  313 
Taxation  of  State  property  by  Com¬ 
monwealth,  344,  345 
Taxation  power,  of  Canadian  pro¬ 
vinces,  230,  330-32;  of  Union  pro¬ 
vinces,  366 

Teaching  of  English  in  Ontario,  con¬ 
troversy  over,  335,  336 
Telegraphy,  imperial  control  of,  473, 
474  . 

Tenure  of  civil  servants,  in  Canada, 
185,  186;  in  Australia,  186,  187 
Territorial  limitation  of  Dominion 
legislation,  226-30;  under  Statute 
of  Westminster,  1931,  is  or  may  be 
removed,  32-4 

Territorial  Waters  Jurisdiction  Act, 
1878,  263,  305 

Te  Water,  C.,  High  Commissioner  for 
Union  of  South  Africa,  406 
Theodore,  Hon.  E.  G.,  Premier  of 
Queensland  (1919-25),  167 
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Tliomas,  Rt.  Hon.  J.  H.,  Secretary 
of  State  for  the  Dominions' from 
1930,  84  n.,  91 

Tobacco,  ten  years’  preference  on 
Dominion,  granted  by  United 
Kingdom,  482 

Tokelau  Islands,  under  New  Zealand, 
460 

Tokyo,  Canadian  Minister  to,  391 
Tort,  liability  of  Governor  in,  144;  of 
Government,  144,  309 
Trade  and  commerce  power  in  Can¬ 
ada,  ambit  of,  322,  325-8 
Trade  Commissioners  of  Dominions 
401 

Trade  marks,  inter-imperial  recogni¬ 
tion  of,  under  Imperial  Acts  (7 
Edw.  7,  c.  29,  ss.  88,  91  (5);  9  & 
10  Geo.  5,  c.  80,  s.  20),  467 
Trade  relations  with  Dominions, 
476-84 

Trade  representative  of  U.S.S.R.,  54, 
55;  not  entitled  to  diplomatic  im- 
miniities  {Fento7i  Textile  Associa¬ 
tion  V.  Erassin  (1922),  3S  T.L.R. 
259),  393 

Trade  with  enemy,  Dominion  power 
to  regulate,  222,  411 
Transport  Workers’  Act,  1928-29, 
Australia,  353 

Transvaal,  colony  (1900-10),  pro¬ 
vince  of  Union  (1910),  responsible 
government,  4,  96;  conquered 
colony,  93;  relations  to  Union  of 
South  Africa,  358,  359,  360,  361, 
362,  366,  370;  legislation  against 
British  Indians,  488 
Transvaal  Asiatic  Tenure  (Amend¬ 
ment)  Bill,  488 

Transvaal  Gold  Law,  1908,  488,  489 
Transvaal  Gold  Profits  Tax,  1918, 
cancelled  by  Union,  366 
Treason,  Acts  as  to,  264;  law  as  to, 
alterable  in  Canada,  231;  punish¬ 
ment  of,  in  England  though  com¬ 
mitted  overseas,  468;  in  case  of 
alien  enemy  on  territory  under 
enemy  occupation  in  Natal,  269; 
pardon  of,  in  Union,  284 
Treasonable  Offences  Act,  1925,  Irish 
Eree  State,  ,264 

Treasure  trove  belongs  to  Crown,  98 
Treasury,  Commonwealth  of  Aus¬ 
tralia,  functions  as  regards  control 
of  expenditure,  etc.,  245,  246 
Treaties,  Australian  legislative  power 
as  to,  339;  Canadian  legislative 
power  as  to,  324,  332,  333;  negotia¬ 
tion  of,  7,  45,  46,  48,  49,  50,  51, 


76,  77,  394-401;  not.  normally  to 
be  applicable  between  parts  of 
Empire,  79,  80 

Ti-eaty  for  the  Renunciation  of  War, 
Paris,  1928,  see  Kellogg  Pact 
Treaty  of  1818  between  United  States 
and  United  Kingdom  does  not 
^Pply  to  Pacific,  264  n.- 
Treaty  of  Mutual  Assistance,  1923, 
proposed,  405 

Treaty  of  Peace  Act,  1919,  Aiis^, 
tralia,  354 

Treaty  of  Peace  and  South-West 
Africa  Mandate  Act,  1919,  376 
Trinity  Chiirch,  C'ape  Town,  control 
of,  435 

Trustee  Act,  1925,  applies  in  part  to 
Dominions,  466 

Trustee  securities,  admission  of  Do¬ 
minion  stocks  to  list  of,  22,  467 
Trusts  Fund,  Commonwealth  of  Aus¬ 
tralia,  246 

Tupper,  Rt.  Hon.  Sir  Charles,  High 
Commissioner  for  Canada,  and  in 
1896  Prime  Minister,  152,  189,  191 
Turkey,  treaty  of  1923  with,  12,  50 

Uniformity  of  legislation  in  Empire, 
41,  42,  464-8;  in  Canadian  pro¬ 
vinces,  323,  324 

Union  domicile,  121,  122;  Indians  of, 
487 

Union  Islands,  assigned  to  New  Zea¬ 
land  (Imperial  Orders  in  Council, 
Nov.  4,  1925)  and  administered  by 
Administrator  of  Western  Samoa 
(New  Zealand  Order  in  Council, 
March  8,  1926),  260 
Union  Jack,  as  national  flag,  124-6 
Union  nationals,  121,  122,  123 
■  Union  of  South  Africa,  responsible 
government,  4,  94;  Governor-Gen¬ 
eral,  16,  134,  135;  reserv<ation  of 
bills,  21;  disallow'ance  of  Acts,  22; 
Statute  of  Westminster,  23,  26; 
extra-territorial  power,  23,  24; 
alteration  of  Imperial  Acts,  24-7; 
merchant  sliipping,  27-32;  admir- 
alty  legislation,  32-4;  constitutional 
change,  35,  112,  113,  221;  appeal 
to  Privy  Council,  36,  266;  pardon, 
36,  37,  282;  honours,  37,  38,  445; 
imperial  legislation,  38-42;  seces¬ 
sion,  58-61;  nationality,  62-4;  for¬ 
eign  affairs,  67-78,  391,  392,  394-7, 
400,  404,  406,  407;  inter-imperial 
relations,  78-82;  arbitration,  82-5; 
basis  of  responsible  government, 
101,  102;  flag,  124,  125;  maidial 
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law,  156,  384;  Executive  Council, 
163;  parties,  180-82;  civil  service, 
188,  189;  High  Commissioner,  190; 
House  of  Assembly,  195-7;  Senate, 
206-8;  control  of  finance,  239,  241; 
privileges,  253,  254;  Roman  Dutch 
law,  256;  judicial  tenure,  257; 
organisation,  260,  261;  admiralty 
jurisdiction,  261-5;  creation  of 
Union,  358-60;  federal  elements, 
360-63;  provincial  system,  363-70; 
South-West  Africa,  370-76,  455-7; 
relation  to  Southern  Rhodesia  and 
territories,  376-8;  liberties  of  the 
subject,  382,  384,  385;  military  and 
air  defence,  417,  418;  naval  de¬ 
fence,  423,  426 

Union  of  South  Africa  flag,  125,  126 
Union  of  the  Crowns  under  James  I., 
62 

Unionist  party  in  Union  of  South 
Africa,  180 

United  Church  of  Canada,  437,  438 
United  Farmers  of  Ontario,  177 
United  Kingdom  of  Great  Britain 
and  Northern  Ireland,  90 
United  States,  attitude  of,  towards 
Dominions  in  1921,  49;  exchanges 
diplomatic  representation  with 
Domhiions,  391;  possible  hostility 
of,  as  cause  of  federation  of  Canada, 
286 

United  States  federal  constitution, 
compared  with  Canadian  and 
Commonwealth  constitutions,  292- 
295 

Unity  of  Empire,  58-85,  399,  482 
Unskilled  white  labour,  uneconomic 
employment  of,  on  South  African 
railways,  240 

Upper  houses  in  the  Dominions,  etc., 
201-16 

U.S.S.R.,  recognition  of  Government 
of,  54,  55;  rupture  in  1927  of  rela¬ 
tions,  55;  agreement  of  1930  with, 
77  n.;  abrogated  in  1932,  399,  481, 
484 

Vancouver  Island,  representative 
government  in,  94 
Vancouver  riots,  1907,  74 
Vatican  City,  Irish  diplomatic  repre¬ 
sentation  at  the,  55,  56,  391 
Verdict  of  acquittal,  no  appeal  from, 
342 

Versailles,  Treaty  of,  1919,  11,  457 
.Vice-Admiralty  Courts  can  be,  but 
are  not  in  practice,  establislied  in 
Dominions,  264,  265 


Viceroy,  Governor-General  not  a, 
139,  142 

Victoria,  settled  colony  (1851),  92; 
State  of  Commonwealth,  292;  re¬ 
sponsible  government,  95;  basis  of, 
101,  163;  constitutional  change, 
106,  107;  parties,  180;  Legislative 
Assembly,  195,  199;  Legislative 
Council,  210,  211,  212;  privileges, 
252,  253;  judicial  tenure,  257;  or¬ 
ganisation,  259,  260;  appeal,  266, 
267;  admiralty  jurisdiction,  261-5; 
no  religious  education,  443;  sm 
States  of  Australia 
Victorian  Order,  personal  to  the 
Sovereign,  446 

Victorian  Royal  Commission  on 
Federation,  1870,  45,  288 
Visiting  Forces  (British  Common¬ 
wealth)  Bill,  1932,  vii 
Vondd,  dispute  over  non-arrest  of 
seamen  of  Dutch  vessel  betv/een 
South  Australia  and  Common¬ 
wealth,  302,  303 

Von  Rapen,  Chancellor  of  the  Ger¬ 
man  Reich  (1932),  claims  return  of 
German  colonies,  373 

Waitangi  treaty,  New  Zealand,  1840, 
93 

War,  declaration  of,  12,  56,  69-73, 
131,  133,  409-11,  412;  prerogative 
of  Crown  as  to,  not  delegated  to 
State  Governors,  140;  subject  to 
control  of  Parliament,  389,  390 
War  Cabinet,  1917-18,  9,  iO 
War  Measures  Act,  1914,  Canada, 
238 

War  prerogatives,  how’  far  vested  in 
Dominion  Governors -General,  140, 
141 

War  Time  Elections  Act,  1917, 
Canada,  170 

Ward,  Rt.  Hon.  Sii’  Joseph,  Prime 
Minister  of  New  Zealand  (1906- 
1912,  1928-30),  152 
Warrant  for  expenditure,  signed  by 
Governor-General,  243,  244 
Washington,  Irish  Minister  at,  12, 
52,  53,  391;  Canadian  Minister  at, 
10,  52,  391;  Union  of  South  Africa 
Minister  at,  391 

Washington  Conference,  1921-22,  49, 
390,  425 

Wesleyan  Methodist  Church  of  South 
Africa,  437 

Western  Australia,  settled  colony 
(1831),  92;  State  of  Common¬ 
wealth,  292;  responsible  govern- 
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ment,  4,  95;  legal  basis,  163; 
constitutional  cliange,  106/  107; 
Governor,  134;  Executive  Council, 
1 63;  Legislative  iVssembly,  195, 
199;  Legislative  Council,  214,  215; 
privilege,  253;  Judicial  tenure,  257; 
organisation,  259,  260;  admiralty 
jurisdiction,  261-5;  appeal,  266, 
267;  pardon,  282,  284;  relation 
to  federation,  291,  294;  religious 
education,  443;  see  States  of  Aus¬ 
tralia 

Western  Samoa,  New  Zealand  man¬ 
date  for,  452-4,  457 
Westminster,  Statute  of,  see  Statute 
of  Westminster 

Wheat,  duty  on  imports  into  United 
Kingdom  of,  486 
White  Australia  policy,  490 


White  ensign,  used  by  Dominion  war 
vessels,  124 

White  wmmen,  restrictions  on  em¬ 
ployment  of,  by  Chinese,  332,  333 

Winnipeg  riots  in  1919,  382 

Wireless  telegraphy,  see  Radiotele- 
graphy 

Witwatersrand  Local  Division  of 
Supreme  Court  of  South  Africa, 
261 

Women,  held  eligible  for  admission 
to  Canadian  Senate,  202  n.;  natioin 
ality  of  married,  fresh  legislation 
as  to,  121  n.,  467  n.;  suffrage  and 
right  to  membership  of  legisiatures 
generally  conceded  (save  in  Que¬ 
bec),  194,  195,  196 

Yukon,  Canadian  territory,  318 
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